DETENTION OF MAIL FOR 
TEMPORARY PERIODS 


HEARINGS “U8 2 6 1959 


BEFORE THE MAIN 


COMMITTEE ON 
POST OFFICE AND CIVIL SERVICE 
HOUSE OF REPRESENTATIVES 
EIGHTY-SIXTH CONGRESS 


FIRST SESSION 
ON 


H.R. 7379 and similar bills 


BILLS TO AMEND THE ACT OF JULY 27, 1956, WITH RESPECT 
TO THE DETENTION OF MAIL FOR TEMPORARY PERIODS 
IN THE PUBLIC INTEREST, AND FOR OTHER PURPOSES 


JULY 31, AUGUST 3, 1959 


Printed for the use of the Committee on Post Office and Civil Service 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
4441 WASHINGTON : 1959 


OF MiCHicay 

ING 


COMMITTEE ON POST OFFICE AND CIVIL SERVICK 
TOM MURRAY, Tennessee, Chairman 


JAMES H. MORRISON, Louisiana EDWARD H. REES, Kansas 

JAMES C. DAVIS, Georgia ROBERT J. CORBETT, Pennsylvania 
JOHN LESINSKI, Michigan H. R. GROSS, Iowa 

CHET HOLIFIELD, California JOEL T. BROYHILL, Virginia 
KATHRYN E. GRANAHAN, Pennsylvania AUGUST E. JOHANSEN, Michigan 
CHARLES O. PORTER, Oregon GLENN CUNNINGHAM, Nebraska 
RALPH J. SCOTT, North Carolina GEORGE M. WALLHAUSER, New Jersey 
GEORGE E. SHIPLEY, Illinois ROBERT R. BARRY, New York 
THADDEUS J. DULSKI, New York KATHARINE ST. GEORGE, New York 


STANLEY A. PROKOP, Pennsylvania 
JOHN R. FOLEY, Maryland 
DONALD J. IRWIN, Connecticut 
RANDALL 8S. HARMON, Indiana 
DALE ALFORD, Arkansas 

JAMES C. OLIVER, Maine 


SUBCOMMITTEE APPOINTED To CoNSIDER H.R. 7370 AND SIMILAR BILLS 
KATHRYN E, GRANAHAN, Pennsylvania, Chairman 


RALPH J. SCOTT, North Carolina GLENN CUNNINGHAM, Nebraska 
GEORGE E. SHIPLEY, Illinois GEORGE M. WALLHAUSER, New Jersey 
DONALD J. IRWIN, Connecticut KATHARINE ST. GEORGE, New Yrok 


JAMES C. OLIVER, Maine 
II 


me 
Onn 
= 


DEPOSITED BY THE 
UNITED STATES OF AMERICA 


CONTENTS 


Statement of 
Angell, Ernest, chairman of the board of directors, American Civil Page 


Ball, William Bentley, professor of law, Villanova University, Phila- 
Broomfield, Hon. William §., a Representative in Congress from the 
Budge, Hon. Hamer H., a Represe ntative in C ongress from the State 
Chamberlain, Hon. Charles E. yd . Re ‘presenti itive in 1 Congres ss from the 
Daniels, Hon. Dominick V. «> & . Repre sentative in 1 Congress from the 
Dowdy, Hon. John, a Represe ntative in Congress from the State of 
Fascell, Hon. Dante B., a Represe ntative in Congress from the State 
Frase, Robert W., “associate “managing director, American Book 
Publishers Council. (Substituting for Horace 3. Manges, counsel 
for the American Book Publishers Council) 72 
Gill, Donald H., assistant seeretary of asa affairs, the National 
Harrison, Nathan, Harrison Filmstrip Productions, Bingh: imton, N.Y. 65 
me Hon. Joe, a Re sane itive in Congress from the State of 
Father Tfrrence Ph. D., Saint Thomas College, St. Paul, 
National Council of M: iling List 64 
Paul, James C. N., professor of law, University of Pennsylvani: ~ ee 82 
Pucinski, Hon. Roman bos a Repre sentative in Congress from the 
State of Illinois_.................-.-..-_-------- 14 
Rees, Hon. Edward H., — 3 , Represe ntative in C ‘ongress from the State 


Regan, Rev. Robert, Jr., director, De :partme nt of Organization: ul 
Activities, the General Board of Temperance of the Methodist 


Re ss, Carl F., » @ executive secretary, Board for Christian Social Actic n, 

‘rican Lutheran Church, Col imbus, Ohio. 62 
Rogers, Hon. Paul G., a Representative in Congress from the State of 

Theissen, Helen (Mrs. Mark A. ). national pr side nt, National Council 

of Catholic — 64 
Tcl, Hon. Herman, a Re prese ntative in Congress from the State of 


Warburton, Hon. Herbert B., Ge neral Counsel, Post Office Dep irt- 
ment, accompanied by Leo G. Knoll, Deputy General Counsel; 
Louis J. Doyle, Associate General Counsel; Marion Edwyn Har- 
rison, Special Assistant to the General Counsel, and nits ard 5 
Farr, Assistant General Counsel, Fraud and Mailability Division __- "18, 95 
Work, Mariin H., executive director, National Council of Cath hic 


Ill 


= 


4 
2 
— 
ae 
i 


DETENTION OF MAIL FOR TEMPORARY PERIODS 


FRIDAY, JULY 31, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
Commirree oN Posr Orrice AND CiviL SERVICE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 215, 
House Office Building, Hon. Kathryn E. Granahan (chairman of 
the subcommittee) presiding. 

Mrs. Grananan. The committee will please come to order. 

This subcommittee, consisting of Representatives Scott, Shipley, 
Irwin, Oliver, Cunningham, Wallhauser, Mrs. St. George, with my- 
self as chairman, was appointed to consider the provisions of H.R. 
7416, introduced by our colleague from Nebraska, Mr. Cunningham; 
H.R. 7441, introduced by our colleague from New Jersey, Mr. Wall- 
hauser; and H.R. 7379, introduced by myself, bills to amend the act 
of July 27, 1956, with respect to the detention of mail for temporary 
periods in the public interest, and for other purposes. 

At this point in the record we will insert a copy of the bill H.R. 
7379. 

(The bill referred to follows :) 


(H.R. 7379, 86th Cong., 1st sess. } 


A BILL To amend the Act of July 27, 1956, with respect to the detention of mail for 
temporary periods in the public interest, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the Act of July 27, 1956 (70 
Stat. 699; Public Law 821, Eighty-fourth Congress; 39 U.S.C. 259b), is amended 
to read as follows: 

“(a) (1) When the Postmaster General determines during proceedings before 
him that in the administration of the Act of August 16, 1950 (39 U.S.C. 259a), 
such action is in the public interest, he may enter an interim order directing 
that mail addressed to any person be detained by the postmaster at the post 
office of delivery for twenty’ days from the effective date of the order. Notice 
of the order, advising the person of the detention and setting forth in specific 
detail the reasons therefore, together with a copy of this Act and such Act of 
August 16, 1950, shall be sent forthwith by registered or certified mail to the 
person at the post office at which such mail is to be detained. 

“(2) Any person against whom an interim order is issued may petition in the 
United States district court for the district in which the post office at which 
such mail is held or detained is situated for an injunction restraining the post 
master from enforcement of the order if the issuance of the order was arbitrary 
or capricious. 

“(3) Unless (A) the Postmaster General has been so restrained or (B) the 
Postmaster General files, within twenty days of the date of the interim order, 
a petition in the United States district court for the district in which the mail 
is detained is situated, and obtains an order directing that mail addressed to the 
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person be detained for such further period as the court determines, an order 
for the detention of mail addressed to a person expires at the end of forty-five days 
after the issuance thereof. Notice of the filing of such a petition shall be given 
forthwith by the clerk of the court in which it is filed to the person, at the post 
office at which the mail is being detained, or otherwise as the clerk of the court 
determines to be appropriate, and the person shall have five days in which to 
appear and show cause why the order should not issue. 

“(4) If, upon all the evidence before it, the court determines that the con- 
tinued detention of the mail is in the public interest, it shall forthwith issue an 
order directing that mail addressed to that person be detained by the postmaster 
at the office of delivery until conclusion of the proceeding by the Postmaster 
General or until further order of the court. 

“(5) If, upon all the evidence before it, the court determines that the con- 
tinued detention of the mail addressed is not in the public interest, it shall dis- 
miss the petition and order all mail addressed to him detained in any post oflice to 
be released forthwith for delivery. 

“(6) (a) An appeal from the order of the court shall be allowed as in civil 
causes. An order of the Postmaster General or of the district court, under this 
section, may be dissolved by that court at any time for cause, including failure to 
conduct expeditiously the proceedings instituted against the person before the 
Postmaster General with respect to the Act of August 16, 1950 (39 U.S.C. 259a). 
When, under any order authorized by this Act and such Act of August 16, 1950, to 
be issued by the Postmaster General or the district court, a person’s mail is de- 
tained by the postmaster at the office of delivery, that person may examine the 
mail and receive such mail as clearly is not connected with the alleged unlawful 
activity. 

“(b) Action by the Postmaster General in issuing the interim order provided 
for herein and petitioning for a continuance of an order under this section is 
not subject to the requirements of the Administrative Procedure Act (5 U.S.C. 
1001 and the following). 

“(c) A person aggrieved by a final order of the Postmaster General may obtain 
a review of the order in the United States court of appeals for the circuit in 
which he resides or has his principal place of business, or in the United States 
Court of Appeals for the District of Columbia Circuit, by filing with the court, 
within thirty days after the entry of the order, a written petition praying that 
the order of the Postmaster General be modified or be set aside in whole or in 
part. He shall file a copy of the petition with the Postmaster General, and 
thereupon the Postmaster General shall certify and file in the court a transcript 
of the record upon which the order complained of was entered. The finding of 
the Postmaster General as to the facts shall be conclusive if supported by sub- 
stantial evidence in the administrative record. 

“(d) The provisions of subsections (a) and (b) of this section shall not apply 
to mail addressed to publishers of publications which have entry as second-class 
matter under the Act of March 3, 1879, as amended (20 Stat. 358; 39 U.S.C. 221 
and the following), or to mail addressed to the agents of such publishers.” 


Mrs. GRaNAHAN. This legislation was recommended by the General 
Council of the Post Office Department at the hearings of our Postal 
Operations Subcommittee held in April 1959. 

I requested the wy, in a to draw up language in line with the 
suggestions made by the General Counsel of the Post Office Depart- 
ment. We are now holding hearings cn this proposed legislation. 
Any suggestions for improvement of the language will be welcome. 

The Post Office Department has reported favorably on H.R. 7379 
and similar bills, with some technical amendments, and has urged that 
prompt action be taken on this legislation. 

The legislation which I introduced was developed to assist the Post- 
master General in carrying out existing law which provides for the 
exclusion of obscene matter from the mail. In reporting on H.R. 

7379 and similar bills, the Postmaster General has recommended that 
the bill be amended to assist him in also carrying out existing law 
which prohibits the use of the mail for fraudulent purposes. 
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Basically, this legislation extends the time for impounding the mail 
from the present 20 days to 45 days in those cases where the mails are 
used to send obcene, lewd, and filthy matter. We are advised that the 
20-day lifespan for an interim impounding order has proven unwork- 
able in that the Post Office Department has found it impossible to 
complete administrative proceedings. ‘The bill would in no way pre- 
clude the right of a person whose mail is detained to examine his mail 
and receive such mail as is clearly not connected with the alleged un- 
lawful activity. 

The legislation would also substitute the standard of “public inter- 
est” for the presently existing standard “necessary to the effective 
enforcement of the section.” Provision is also made for any mailer 
against whom an interim order is issued to petition to an appropriate 
U.S. district court for an injunction restraining the enforcement of 
the interim impounding order. 

The legislation also clarifies the right of appeal to the appropriate 
court of appeals from the district court’s order with respect to an 
interim order and would emphasize the right of the district court to 
dissolve its own order or the order of the Postmaster General at any 
time for “cause.” 

Provision is made for the court, upon a finding that a continuation 
of the interim order is not in the “public interest,” to dismiss the mo- 
tion to extend the order and authorize any detained mail to be de- 
livered. 

There are some who raise the issue of “censorship” at every effort 
made to restrict the use of the U.S. mail for sending obscene matter. 
I would like to say that the legislation we have under consideration 
this morning is in no way a “censorship” bill. 

Censorship, as such, was not involved when the provision for im- 
pounding mail for 20 days was enacted into law. Neither is censor- 
ship involved in this measure which extends to 45 days the period for 
impounding mail when such action is deemed necessary by the Post- 
master General in carrying out his responsibilities. 

As is the case with the enactment of many laws, actual experience 
has indicated that an adjustment is needed with respect to the length 
of time that mail may be impounded in order that both parties may 
have full opportunity to the exercise of their rights under the law. 

I would also like to say that, based on the mail that has been received 
in huge quantities by many of us, there is countrywide support for 
any effort which will serve to prevent the sending of obscene matter 
through the U.S. mail. 

Representatives of the American Bar Association were contacted 
with regard to this bill, inasmuch as they had testified favorably when 
legislation providing for a 20-day interim impounding provision was 
enacted by the 84th Congress. We were informed that, after careful 
consideration, the association had decided it should not present testi- 
mony on the pending legislation. 

Mr. Cunningham, do you wish to make a statement at this time? 

Mr. Cunninouam. As the ranking minority member of the Postal 
Operations Subcommittee, it is a pleasure to join in sponsoring the 
legislation before us with our gracious chairman, Mrs. Granahan, and 
our colleague from New Jersey, Mr. Wallhauser. 
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The legislation we are considering has the strong endorsement of 
the Post Office Department as necessary in order to carry out its duties 
under the original legislation in regard to impounding of mail. This 
extension of the impounding period from 20 to 45 days and the other 
changes made in the pending bills merely will make the original 
legislation more workable. 

The many persons and organizations in the country which have 
urged action by the Congress to combat the distribution of obscene 
miiterial should support this subcommittee fully in action on this 
proposal. 

Mrs. Grananan. Congressman Wallhauser has a statement which 
he would like to present at this point. 

Mr. WariuaAvser. Thank you, Madam Chairman, for allowing me 
to make this statement on this very important subject to assist the 
Postmaster General and his Department in carrying out the provisions 
of the existing law by excluding obscene matter from the mails. 

I feel so strongly in favor of it that I introduced an identical bill 
to your bill, H.R. 7379, which is numbered H.R. 7441. 

In general, legislation would provide the Post Office Department 
with the minimum necessary time to go through the administrative 
procedure required to issue the unlawful order, and to make the stand- 
ard less stringent for securing the unlawful order by changing the 
wording from “necessary” to “public interest” in the sentence in which 
it deals with the effective enforcement of the section. It also clarifies 
the right of appeal to the appropriate court of appeals from the district 
court’s order with respect to an interim order. 

The interim impounding order should be made valid for 45 days, 
because the Department, under the present 20-day requirement, is 
unable to complete an administrative proceeding in many cases. The 
changing of “necessity” to “public interest” would justify the issuing 
of an interim impounding order because, to take an example, the 
delay of remittances to the purveyor during the pendency of the ad- 
ministrative proceeding is against the public interest. Under the 
present statute the purveyor has no statutory right of appeal, which 
requires him to petition the district court for a permanent injunction 
against enforcement of the “unlawful order,” and the district court 
judge oftentimes makes his determination as to whether the matter is 
obscene, whereas, the suggested amendment would determine whether 
there was substantial evidence in the record to support the Depart- 
ment’s decision. 

Hearings before the subcommittee have clearly demonstrated the 
need for assistance which is provided for by this legislation. 

We have listened to testimony from experts in the realm of law 
enforcement, leaders of religious groups, civic leaders, and citizens 
who have stressed the fact that there is an extremely acute problem 
before the American people in the dissemination of pornographic 
material which has become widespread. While we recognize and have 
stressed the fact that only part of it goes through the mails, it is our 
duty to attempt to strengthen the law in this regard. The good citi- 
zens of these United States will have to effectively take care of the 
problem caused by the allowance of this material to be displayed on 
newsstands and distributed by other methods, rather than the mails. 
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Therefore, I am very pleased to join with you in urging the sub- 
committee to vote favorably on the legislation before us. 

Mrs. GranaHan. Mr. Rees, ranking minority member of the full 
committee, has submitted a statement which will be inserted in the 
record at this point. 

(The statement follows :) 


STATEMENT OF Hon. Epwarp H. Rees, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF KANSAS 


Madam Chairman and members of the subcommittee, I am pleased to submit 
this statement in support of passage of H.R. 7379 and related bills which will 
assist the Postmaster General in carrying out existing law which provides for 
the exclusion of obscene matter from the mail. I have devoted a large part of 
my time and attention to the problem of illegal use of the mails during my entire 
tenure as either chairman or ranking minority member of the House Post Office 
and Civil Service Committee since it was created in 1947. 

Based on my personal studies in the SOth Congress, I introduced legislation in 
the Slst Congress to close gaps in the law which require the Postmaster General 
to exclude obscenity and pornography from the mails. As the ranking minority 
member of the Select Committee on Current Pornographic Materials in the 82d 
Congress, I took a very active part in the develoment of evidence showing that 
the selling of vile literature, pictures, and other unfit materials is big business. 
I also sponsored legislation which became law in the 84th Congress, authorizing 
the Postmaster General to impound incoming mail or a person found to be sending 
this material through the mails. It is this law (Public Law 821 of the 84th 
Cong.) which is now under consideration for amendment by this subcommittee. 

At the time this legislation was passed by the Congress, consideration was given 
to authorize a period of impounding up to 60 days. It was decided that it would 
be desirable to make provision for a 20-day period of impounding and see how 
it would work in actual application. It is now apparent after several years of 
experience that the 20-day provision is insufficient to allow the Postmaster Gen- 
eral to carry out the intent of the law. 

It is my belief that the period for impounding should have been 45 days or more 
to begin with. I strongly support this amendment which will serve to provide 
an adequate period of time for the Postmaster General to complete the administra- 
tive proceeding. I am in full agreement with the other changes being offered 
in this legislation. There is a need, I believe, to use the standard of “publie 
interest” so as to facilitate the carrying out of this type of restriction against 
the purveyors of filth and smut who use the mails to enrich themselves in this 
dirty business. 

We enact laws to protect our forests and wildlife, our minerals and other 
natural resources. We enact laws to dam up and control our great rivers and 
watersheds for the common welfare. We regulate interstate commerce and many 
other activities, all in the public interest. Our young people are our greatest 
natural resource. Should we not give them all the protection from sordid moral 
influences that is in our power? 

I wish to commend your Postal Operations Subcommittee for the fine work it 
has done in this session of Congress to alert the public to the serious problem 
that confronts our Nation. There is a need, in my opinion, to continue this all- 
out effort which will keep these purveyors of filth on the run. 

It is my hope that this bill, with whatever technical amendments might be 
necessary, will be reported favorably by your subcommittee so that the full 
committee may present it to the House for action by that body before Congress 
adjourns this session. 


Mrs. Granauan. Our first witness will be the Honorable John 
Dowdy, who with our colleague, the Honorable Edward H. Rees, were 
joint sponsors of the legislation which became Public Law 821 of the 
84th Congress, which this legislation will amend. 

Congressman Dowdy, we shall be glad to hear from you at this time. 
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STATEMENT OF HON. JOHN DOWDY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 


Mr. Dowpy. Madam Chairman and members of the committee, I 
am pleased to appear before you again. I have no prepared state- 
ment. I feel that I am perhaps taking too much of your committee’s 
time since on your general hearings some weeks ago I was also a wit- 
ness. 

As you indicated, I was the author or sponsor of the bill, at least, 
that you are seeking now to amend. At that time I felt that the 
period should be 60 days instead of 20 days. I still think 60 days 
would be well, but 45 days would be an improvement. 

The reason for the adoption of 20 days was a great deal of oppost- 
tion and, perhaps, if I remember correctly, the American Bar As- 
sociation objected to anythnig more than 20 days at the time. 

I am pleased to learn that they at least will not oppose extending 
the period to 45 days, and I hope that the Post Office Department will 
find that length of time to be ample. I certainly never did think that 
20 days was enough. The older I get the shorter a day is anyway. 
Weeks pass now like days used to, and 20 days just passes entirely 
too fast. 

Madam Chairman, I might speak a little bit generally. 

Just as I stated before, you are going to find that everybody in the 
country does not have the same moral standards as we would like, 
and you are going to find, and probably you are already finding, that 
there are people in the United States that oppose any test or any 
standards or any attempt to protect the moral standards of America 
and particularly of its youth. 

We might as well face the facts. 

This bill in itself alone is not going to solve the problem. On June 
29 the Supreme Court in Hingsley International Pictures Corp. 
The Regents of the University of the State of New York effectively 
destroyed every obscenity statute as far as criminal law is concerned 
in the United States of America. In that case the opinion holds, or 
held—well, let me get to it this way—they overruled all these things, 
saying that the first amendment to the U.S. Constitution is violated 
by obscenity laws. Consequently, it is going to take a constitutional 
amendment to the U.S. Constitution to make it possible to have any 
antiobscenity laws if this decision is adhered to. 

I am sure some of you have read the decision; at least you have 
heard about it. The New York statute provided for denial of a 
license to motion pictures which are immoral in that they portray 
acts of sexual immorality as desirable, acceptable, or proper patterns 
of behavior. This film that was involved--it was the Lady Chatterly 
fi approvingly portrays adulterous relationships. The opinion of 
the Court is that the picture advocates an idea; namely, that adultery 
may be proper behavior, and they say because it is the advocacy of an 
idea—advocation of immorality as being correct—that freedom to 
advocate such an idea is guaranteed by ‘the first amendment of the 
U.S. Constitution. 

The authors of the first amendment were God-fearing men and cer- 
tainly they had no idea that their words could be so misconstrued or 
misused, but they have been. 
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Yesterday I introduced a joint resolution—it is No. 483—to amend 
the Constitution, and here is the effective part: 

Nothing in the Constitution or the amendments thereto shail be construed to 
limit the power of any State to protect the moral standards of its citizens. 

If we are going to have any criminal laws against obscenity, por- 
nography, and these things, it is going to be necessary, unless the 
Supreme Court changes its own concept of moral standards and gets 
away from that decision, to have a constitutional amendment in order 
to maintain criminal laws against it. 

We should have them. The thing that is confronting this commit- 
tee is not the criminal laws. Here you are confronted with what shall 
be mailable and what is mailable, and what is not mailable. 

I have a bill before this committee which will prescribe or proscribe 
certain things, including obscene pictures, pornography, and other 
things, and barring them from the mail. 

Our Postmaster General’s legal advisers think that such a bill would 
not do him any good and it is unnecessary. I am not going into it 
fully now, but, perhaps, I will shorten what I have to say and I will 
go into it further if my bill H.R. 6819 is later taken up by this or 
another committee. 

I think H.R. 6818 is the one that concerns pornography. Under 
the present mailability statute, actually it is tied to the criminal law 
against obscenity. The purpose of my bill H.R. 6818 and what I had 
in mind—I tried for a year to get some thoughts from the Post Office 
Department about what they thought ought to be done without any 
results at all, and so I finally drew this up. I am not wedded to its 
language at all, but here I have set down and tried to say not that 
these things are against the law and you will be put in the penitentiary 
or in jail for distributing them, but I say these things are not mail- 
able, and set out in the language such language to divorce it completely 
from the statute providing criminal penalties. 

They say that might not be done, but we have mailable provisions in 
our laws concerning, I think, firearms, which cannot be mailed, and 
dynamite cannot be mailed, and perhaps scorpions cannot be mailed, 
but it is not against the law to possess any of those things. You can- 
not be sent to the penitentiary for the proper ownership of those 
things, but they cannot be mailed; and this bill will say that these 
things cannot be mailed. 

I would not attempt to say what the Supreme Court will do with 
it because they have done so many things which I thought they would 
not do, including overruling the right of a person to be secure in his 
home from improper search and seizure, and they might overrule 
this, too; but at least it gets them away from this thing that they have 
said is unconstitutional—to try to protect the morals of the citizens of 
the United States. 

Incidentally, of course, that Supreme Court case concerned the 
movie of the D. H. Lawrence production of “Lady Chatterly’s Lover.” 
They are having some lawsuits about the book, too, and it looks like 
they are going to force it to go through the mail. But they always 
based the thing on the freedom of speech, saying you are keeping 
these people that come out of the crevasses and corners—and I told 
you they would come, and they probably will yet—saying it does not 
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make any difference what you say or write or picture, it has got to be 
given to the people. 

Well, they say you are trying to bar freedom of speech. D. H. 
Lawrence has been dead for 25 or 30 years. He said all he wanted to. 
You are not interfering with his freedom of speech. What they are 
objecting to is the fact that you keep them from getting together as 
many of their dollars as they want. That is all they are interested 
in—getting dollars together. They will insist, of course, that this 
is freedom of speech; that it is quite all right for them to corrupt 
our children and their own children if they get a few more dollars 
together or even to betray our country if they make a few more dollars. 

If you will read a little bit about communism and their rules for 
destroying a country and instigating a revolution, you will find one 
of the things that they first want to do is to corrupt the moral stand- 
ards of a country, to get the youth interested in sex rather than in 
betterment of their lives and of their country. They will come right 
along and they are working hand in glove with people who want to 
corrupt our country. 

I am afraid I have taken too much of your time, but I would be 
pleased to answer any questions you might have to ask me. I appre- 
ciate, of course, as I said before, the fact that you are going forward 
with the work that was begun and should be continued to try to 
make it possible for parents to preserve their children from the evil 
effects of this immoral matter and to continue to have the right to 
control their children in what is right and proper and bring them 
up as God-fearing citizens that we want them to be, and which has 
made this country as great as it is. 

Mrs. Grananan. Mr. Dowdy, do you not think we have to do more 
than have tight laws regarding the use of the mail? Do you not 
think we have to do something about the distribution of this litera- 
ture? 

Mr. Downy. That is exactly the reason that I have introduced this 
proposal to amend the Constitution of the United States. I believe 
that the Supreme Court decision as of June 29 effectively destroyed 
all laws as far as criminal law is concerned against the dissemination, 
printing, and distribution of this sort of thing. Of course, we need 
to do it, but the bill that you have before you today applies to the 
distribution by mail and I brought these other things in to show that 
actually it is limited to that and that this bill today, unless we get a 
mailability statute provided, will not even do any good as far as mail 
is concerned, if we do not have a statute and it has got to be a new 
one which says these things are not mailable because I think, as I said, 
the Supreme Court has effectively thrown out not only the criminal 
laws but this mailability statute that is now on the books. I think it 
was deliberately done. 

I think your bill which you have before you today should be on the 
statute books if you are ever to get anything to enforce with it, and 
that is the reason I brought these other things up. 

Mrs, Granawan. Thank you. 

Mr. Sriptey. Mr. Dowdy, when you introduced this bill in the 84th 
Congress which set up this 20-day limit the way it is now, who were 
the main objectors to having a 60-day period which you said you were 
in favor of, besides the American Bar Association ? 
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Mr. Dowpy. It is my impression now—and that has been some time 
ago, and so many things have been involved—that the effective ob- 
jector was the American Bar Association. In other words, it just 
appeared—I am calling on my memory now—that the bill would not 
get through either the House or the Senate unless it was limited to 20 
days and the reason for that was the objection of the American Bar 
Association. 

Mr. Siuptry. What was the feeling of the Post Office Department 
on the 20-day limit at that time’? id it feel it should have more time ¢ 

I realize it has been some time ago, but I was not here at that time. 

Mr. Dowpy. I think, perhaps, they would have liked to have had 
more time, but in order to get any bill at all I asked that it be limited 
to20 days. That is just about as well as I can remember it. 

Mr. Siupiey. From your knowledge this 20-day period has proved 
unworkable and is not suflicient time? Is that true? 

Mr. Dowpy. That is the information I have on it, and I have every 
reason to believe it because being an attorney myself I have had some 
experience with how quickly time passes whenever you work on a mat- 
ter of this kind. 

Mr. Suierey. Madam Chairman, I would like to say one other 
thing: I have enjoyed Congressman Dowdy’s testimony each time he 
has had the priviuege of appearing before our committee, and | think 
he should be commended on the fine job he is doing, and the interest 
he is taking even though he is not on this subcommittee. 

I think it has been a stimulant to all of us because I have enjoyed 
very much hearing his testimony. 

Mr. Dowpy. Thank you, sir. 

Mr. Watinavser. In the 85th Congress you introduced a bill which 
attempted to define obscenity. You actually attempted to define it to 
the extent that it would cover any material available to any normal, 
reasonable and prudent individual which would suggest, induce, 
arouse, incite, or cause directly or indirectly certain actions. 

Mr. Dowpy. Yes, sir; I did. 

Mr. Watiiavuser. You introduced this bill and then, of course, the 
Supreme Court in the Roth case apparently accepted a definition of 
obscenity which says that it should be considered as to whether to the 
average person, applying contemporary community standards, the 
dominant theme of the material taken as a whole appeals to prurient 
interest. My question is, Do you feel that we should attempt to define 
obscenity and try to have the Congress state its intention with regard 
to that term? 

Mr. Dowpy. Well, I believe so. You see, since the Roth case we 
have had this motion picture case in which the Supreme Court adopted 
the same rule that they did in some of the Communisi cases that it is 
proper and protected to advocate overthrow of the Government by 
force and violence. Now they say that the teaching of adultery is a 
proper way of life, and it is protected, and you would extend that 
and say that—well, I do not think it would be straining any to say, 
to extend that, that this motion picture exhibit that was in (he Post 
Office Department a few weeks ago which you probably s:.w-—that 
the dissemination of such as that is protected because it portrays and 
advocates a proper way of performing the sexual act. I do not think 
it goes much further. 
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Mr. WauinaAuser. My point is that if we came up with a proper 
definition of obscenity to direct the courts, might not that accomplish 
as much as your resolution and more quic kly? 

Mr. Dowpy. Well, here is the point. The Congress cannot change 
the Constitution with a statute. The only way tie Constitution can 
be changed is by a constitutional amendment. The Supreme Court 
has held that the first admendment to the Constitution effectively 
bars legislation on this subject as far as criminal laws are concerned. 

Mr. Waiiauser. Of course, 1n the instant case we are talking about 
that which is mailable. 

Mr. Downy. I know. All right: get down to this. H.R. 6818 that 
L introduced and which is before the full committee—I do not know 
whether it has been assigned yet—does attempt to describe what is 
nonmiailable. That is probably as far as the Congress can go under 
this latest decision. 

Mr. Wauiuauser. Thank you very much. 

Mr. Dowpy. Do I make myself clear? Did I answer your question / 

Mr. Wauiuauser. Yes, sir; you did. 

Mr. Ouiver. Madam Chairman, may I take this opportunity to 
express my apprec lation too, along with C ongressman Shipley, for 
what our colleague has said here this morning / 

Mr. Downy. Thank you. 

Mr. Oniver. I think his statement was very forceful and very 
vigorous, and is unequivocal so far as his position is concerned, and 
I may say it is my position also. 

Mr. Dowpy. Thank you, sir. 

Mr. Ontver. I would like to ask you this question with regard to 
the bill which has been before us. 

Do you go along with this bill in its entirety so far as the suggestions 
of changes are concerned ¢ 

Mr. Dowpy. As I understood, from the information I was given 
about the bill—and I am sorry T have not read it—it expands the 20- 
day waiting period to 45 days. 

Mr. Ontver. I have particular reference to the change in standard 
from the existing standard which I understand reads: “Necessary 
to the effective enforcement of the section,” and substituting for that 
the phrase: “Public interest.” 

Mr. Dowpy. That would be right. You might, perhaps, leave both 
of them in there. 

Mr. Oxtver. But in any event you would think it should be strength- 
ened if it could be strengthened ? 

Mr. Downy. Strengthen it any way you can. It is weak enough 
already. 

Mr. Outver. With regard to your comment concerning the Ameri- 

‘an Bar Association’s opposition to the original legislation which sets 
u 20 days 

Mr. Dowpy. T hey did not oppose the original 20 days. They would 
have opposed, I believe, the 60 days that I thought it ought to be at 
the time. As I said, it has been 5 years ago, and so many things have 
happened since then until IT would not be definite on the exact days, 
but I think 60 days is right. My understanding was that the bar 
association probably recommended the 20 days’ time limit and said 
they would support that: not that they would oppose it, but that they 
would support it. 
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‘That is my recollection of it. 

Mr. Outver. Has here been any indication so far as you know in the 
meantime that the American Bar Association has seen any reason to 
feel that that legislation was not in the best interests of the country ? 

Mr. Downy. Notas far as I know. 

Mr. Outver. They have not come up with any criticism ? 

Mr. Downy. That it was hurting anybody by having the thing in 
the bill? 

I think not. 

Mr. Oxiver. The experience since then reflects no indication from 
the American Bar Association that they feel this has been detri- 
mental to the best interests of the country ? 

Mr. Dowpy. I do not believe there has, and from the chairman’s 
statement this morning I gathered they did not oppose this increase. 
Did I understand that correctly from the chairman’s statement—that 
they were not going to appear and oppose this bill? 

Mrs. Grananan. Representatives of the American Bar Association 
were contacted. We were informed that they had decided not to 
present testimony on the pending legislation. They were not against 
the 20-day provision, and I assume they are not against the 45-day 
provision in the bill. 

Mr. Dowpy. That is what I gathered. 

Mr. Ontver. Are you aware of any other complaints coming from 
any other sources with regard to the effectiveness or the detriments 
that might be caused by this legislation being on the books ? 

Mr. Dowpy. I have heard of no complaints except, of course, it did 
not give them enough time, which is contrary as I understand it to 
the- 

Mrs. GraNnaHAn. I certainly appreciate your appearance before 
the committee this morning. Iam sure you and I are both in accord 
and are both working in the same direction and we agree thoroughly 
that we must get a very strong bill. 

Mr. Dowpy. I feel so. Thank you. I appreciate getting to appear 
before you. 

Mrs. Grananan. A number of our colleagues in the House have 
introduced bills similar to those under consideration this morning. 
Their statements on this legislation will be inserted in the record at 
this point. 

(The statements referred to follow :) 


STATEMENT OF Hon. CHARLES E. CHAMBERLAIN, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF MICHIGAN 


Madam Chairman and members of the subcommittee, thank you for this op- 
portunity to express my views on a subject which has been a matter of concern 
to me since some time before I was privileged to represent the sixth district of 
Michigan in Congress. I know that millions of anxious parents are reassured 
and gratified at the interest and determination your subcommittee is expressing 
in keeping unfit literature out of the hands of impressionable youngsters. 

My alarm over some of the material which comes through our mails began 


when I was prosecuting attorney of Ingham County, Mich., although :t that 
time, I must confess, I thought I was dealing with a more or less !«-alized 


problem. It was not until I came to Congress that I fully appreciated — partly 
through the evidence and exhibits compiled by your committee and the Post 
Office Department—the national scope and implications of this degenerate traffic. 

Since coming to realize that we are dealing with a large-scale, demoralizing, 
industry rather than a sporadie racket, I have been keeping in close touch with 
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the problems faced by our Post Office Department in trying to keep the mails 
fit for children to see and read. 

It is from what I have found of enforcement difficulties that I am taking this 
occasion to urge approval of these bills which the committee is considering to 
assist the Post Office officials in making the obscene mailing laws effective 
safeguards instead of toothless statements of general policy. 

I am aware of and I recognize the necessity for protection against unlimited 
discretion on the part of enforcement officials, but 1 cannot become alarmed 
at the supposed dangers of this legislation before you. The “public interest” 
standard has become well-established in Government regulatory bodies, and 
the 40-day impoundment period is only an extension— an extension proved 
necessary by practical experience—of the 20-day period fiready in effect. 
Finally, and importantly, the legislation clearly provides for the right of appeal 
to the courts should any discretionary powers be abused. 

In essence I grant the importance of protecting suspected obscene mailers 
against unjust accusations, but I certainly accord at least as much importance 
to protecting our children against the unconscionable influences of the proven 
obscene mailers. In my opinion, H.R. 7379 and related bills are nothing more 
than minimum necessary tools which the Post Office Department needs if it 
is to carry out the intent of Congress in the proper use of the U.S. mails. 


STATEMENT OF Hon, Paut G. Rocers, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF FLORIDA 


Madam Chairman and members of the subcommittee, I appreciate the oppor- 
tunity to offer testimony today in connection with the problem of the utmost 
importance. 

The Post Office Department has estimated that the annual income realized 
by the promotion of the nationwide network of mail order obscenity approxi- 
mates $509 million and that the volume of filth disseminated annually can be 
measured in tons. 

The tactics employed by these individuals in peddling their wares are well 
known to all. They frequent school and recreation areas in their constant 
search for young minds to corrupt. They compile their mailing lists often 
using innocent advertisements as a bait to lure the unsuspecting young. I 
Suspect that the sharp increase in teenage crimes since World War II amply 
refiects the effect of this conspiracy against the moral well-being of our young 
people. 

sceps have been and are being taken to rid the mails of this filth. The 85th 
Congress passed a measure allowing prosecution of these smut peddlers not 
only at the point of depositing this matter in the mail, but also at any point 
along the line. This law, which I was pleased to testify on and otherwise sup- 
port, has already been implemented and has resulted in the conviction of per- 
sons who were normally almost prosecution proof due to the liberal decisions 
of the courts in some areas as to what constitutes obscenity. Already this 
year, the number of persons arrested for mailing obscene and pornographic 
matter is substantially higher than for a similar period during the 1958 fiscal 
year, which saw the highest number of arrests on record for the same offense. 

In testimony before this subcommittee on April 23, the Post Office Depart- 
ment, through its General Counsel, suggested certain changes in existing Fed- 
eral law aimed at strengthening its campaign against obscenity. These changes 
dealt primarily with the detention of suspect mail for a period of time sufficient 
to allow postal authorities to complete the necessary administrative proceed- 
ings prior to the filing of criminal charges. 

In addition, the Department suggested a redefinition of the term “legitimate 
list of subscribers” contained in title 39, United States Code, section 226. This 
suggested change was intended to get at those publications which are less than 
“hard core” by defining the term ‘“subseribers’” in such a way as to tighten 
requirements governing the second class mailing privileges now enjoyed by 
many of these type publications. It was the feeling of the Department that 
such a restriction would eliminate from mailing lists the names of many per- 
sons who frequently find themselves recipients of unordered, offensive publica- 
tions. 

Acting on the recommendations of the Department, I offered a bill, H.R. 7478, 
which is similar to the measure now under discussion except that it adds a 
provision embodying the proposed change in the aforementioned section 226, 
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I have since been informed that because of the possibility that the language 
contained in section 2 of my bill might be interpreted as facilitating second 
class entry for so-called “trash mail,” the Department is recommending against 
enactment of this particular section. In including this section, it was certainly 
not my intent to facilitate anything save Department action against these less 
than “hard core’ publications. I hope that the committee will consider this 
important feature of the problem and draft language which will not lend itself 
to misinterpretation. 

Madam Chairman, I want to again express my appreciation for the oppor- 
tunity to make a statement and I want to commenu the committee for the 
forthright and constructive manner in which it is considering this problem. 
I feel that these hearings will result in closing the loopholes in our feueral 
antiobscenity laws so that Federal authority can be combined with the efforts of 
our State officials, clergy, and lay leaders in a concerted drive to stamp out this 
network of mail order smut. 
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STATEMENT OF HON. HERMAN TOLL, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF PENNSYLVANIA 


Madam Chairman and members of the subcommittee, htank you for extend- 
ing to me this opportunity to express my views on H.R. 7688, which I introduced 
to support your own bill, H.R. 13.9. As you kuow, the purpose of this bill is 
to strengthen the hand of the Post Office Department in preventing tith mer- 
chants irom using the U.S. mail to further their own corrupt ends. 

‘Three major changes would be made by the biil in the Department’s admin- 
istrative procedures for stopping the mail of persons or firms atteipling to seud 
Suluc.ous materials through the maii: (1) the duration period of interim im- 
pounding orders would be increased from the present 20 days to 45 days; 
(2) the standard to be applied in mail stoppage orders would be changed trom 
one of “necessity” to one of “the public interest,” and (8) judicial review to the 
U.S. court of appeals in cases of mail stoppages would be providde. ‘These are 
all carefully considered changes Which have the general approval of ofiicials of 
the Uihce Department. 

As the members of this subcommittee are well aware, the smut peddlers are 
engaged in this business for one purpose only—to make a fast doliar. This 
legisiation is designed to hit them where it hurts—in the pocketbook At the 
present time they are abie to make a folly of the Post Office Department's 
attempts to prevent their abusing the mails. The present 20-day period is not 
suflicient time for the Government to prepare and compiete these udministra- 
tive proceedings. As a result, smut peddiers have been able to race into the 
district court and obtain an injunction preventing the Department from carry- 
ing out its responsibilities under the law. ‘The extension of time provided in 
the biil will, in itself, serve as a warning that the Government means business in 
this matter. 

I know I do not need to tell the members of this subcommittee why such 
legislation is necessary. Let me say that I think this subcommittee has been 
doing a splendid job in bringing to the attention of the American people the 
truce diueusious of the threat to our youth resulting from the increased accessi- 
bility of this type of material. You have brought out the fact thit commer- 
cialized pornography is now a $500 million a year business conducted by rascals 
who have learned that they can make tremendous profits from a relatively 
small capital investment. They have also learned that they can, through the 
use of mailing lists, mail suggestive materials right to our own children in their 
own homes. Until last year, controlling decisions of the courts held that prose- 
cutions could occur only in the district where the office of mailing was located. 
It followed that dealers in dirt could flourish in certain areas of our land where 
liberal court decisions prevail. This situation was improved by the legislation 
in 1958 which grants prosecutive venue at the offices of address to which the 
sordid and salacious material is mailed—a long forward step in the right 
direction. 

Now we must further strengthen the power of the Post Office Department 
through the enactment of the legislation here proposed. Such legislation will 
have no restraining effect whatsoever on legitimate book publishers for no 
attempt has been made under present law to stop their mail and certainly no 
attempt would be made under the procedures authorized in the proposed 
legislation. 
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I am convinced that every right-minded citizen who will take the trouble to 
investigate the kind of trash and filth which is now being made available to 
our children—sometimes by mail into their own homes, too often in perfectly 
respectable stores and newsstands—will agree that we cannot, in good moral 
conscience, allow it to continue to grow in bulk and in the extent of its distri- 
bution. Sex, sin, and seduction are being offered to them for the price of a 
bottle of milk or a loaf of bread. For it is a blight—a blight which spreads like 
wildfire unless it is checked, poisoning the minds of our children, distorting and 
warping those wholesome attitudes and values which make for good character 
and true happiness. For many children—and, let me say, for many adults as 
well—it seems to be as habit forming as are narcotics: starting with suggestive 
matter, going on to the salacious, the lewd and the masochistic, and finally 
producing the urge to seek out the outright obscene. Its fruits are demoraliza- 
tion, degeneracy, degradation, and delinquency. 

This is not a problem which can be met solely by legislation, I know— 
especially by legislation at the Federal level. The best and most effective action 
must spring from private citizens acting at the community level. It was my 
privilege to attend the hearings which you conducted in my own city of Phil- 
adelphia on July 10 and 18; so I know that you are aware of what an aroused 
community can do on its own to fight filth on the newsstands, and at its source. 
We are very proud, in our city, of the way in which the community combined, 
4 years ago, to organize the Philadelphia Citizen’s Committee Against Por- 
nography to form the center of this attack. I know, too, that many other com- 
munities throughout the land are acting positively on this matter in their own 
way. 

Meanwhile, the subcommittee has the opportunity to act on proposed legis- 
lation which will assist these communities by strengthening the Federal author- 
ity and the effectiveness of existing laws designed to combat interstate traffic 
in pornography. I urge early and favorable action on these bills and look 
forward to their enactment into the law of the land. 


STATEMENT OF HON. ROMAN C. PUCINSKI, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF ILLINOIS 


Madam Chairman and members of the subcommittee, I wish to commend 
you for the recently introduced legislation to curtail the spread of obscene 
and pornographic material through the mails. Recognizing the pressing need 
for stringent rules regulating this dissemination of filth, I have introduced a 
companion measure to Mrs. Granahan’s bill, which would give the Postmaster 
jurisdiction over mail received when he deems such mail should be detained, 
in the public interest. 

The United States, particularly its younger citizens, is confronted with this 
grave issue today in ever-widening circles of distribution. We must enact 
legislation to protect our youngsters, who do not have the ability to discern 
between what is proper and what is morally degrading. 

So many words are preached to us here in this body that object to curtailing 
this traffic in pornography on the grounds of censorship. An order of detention, 
giving the Postmaster General the right to impound and detain mail of a 
suspicious nature would seriously inhibit the distribution of this obscene mat- 
ter. Isee no conflict with our traditional abhorrence of censorship because all the 
bill does is give the Postmaster additional time to study the material being mailed. 
He cannot detain it indefinitely. 

Those of us who are interested in stamping out this traffic which preys upon 
the curiosity of children insist that sooner or later the Congress must decide 
to face this issue squarely. Unscrupulous men are reaping huge, fantastic 
profits each year and, according to reports of reputable social psychologists, 
are directly responsible for the high correlation between obscenity and juvenile 
delinquency and sex crimes. These purveyors of smut must be stopped. Their 
boundless energy to pervert, destroy, and incite to violence cannot be tolerated 
indefinitely. 

— apt take a stand now, before the situation becomes uncontrollable. 
is where we enact corrective legisla- 
visl 1 must be enacted eventually. What, 
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‘hen, are your valid arguments to justify this corruption of the youth and 
morality of an entire nation? , 

I am happy to jom with my distinguished colleague from Pennsylvania, Mrs. 
Granahan, and the other dedicated Members of this Congress who urge curtail- 
ment of this heinous practice now. 


Sr or Hon. Dominick V. DANIELS, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF NEW JERSEY 


Madam Chairman and members of the subcommittee, in support of my bill 

ILR. 7711, introduced June 12, 1959, entitled “A bill to amend the act of July 
°T, 1956, with respect to the detention of mail for temporary periods in the 
public interest, and for other purposes,” I submit the following: 
_ My bill seeks to amend the present law which requires the Postmaster General 
to exclude obscene material from the U.S. mails and, where he finds it necessary 
to carry out this responsibility, to obtain an interim impounding order requiring 
the detention, for a period of 20 days, of mail directed to any person found 
to have been depositing such material for mailing. Experience has demonstrated 
that this 20-day period is inadequate for the Postmaster General effectively to 
carry out his responsibility. My bill extends the interim impounding order 
duration from 20 days to 45 days. 

There is no question that a mountain of sex and crime books is being served 
up to today’s younger generation, but some people still need to be convinced 
that they are harmful. 

These books glorify sex and crimes and instruct children in perversion, rape, 
violence, sadism, and brutality. 

Although we don’t claim that these books alone cause juvenile delinquency, 
without reservation we may say that they are an important contributory cause. 

For years smut peddlers have managed to slip through the fingers of the 
law. It was difficult to prove obscenity. Many cases had been thrown out of 
court because of vagueness in laws and the general understanding of what 
constituted decency. 

The revolting part of the whole picture of pornography is that an estimated 
75 percent of all smut in this billion-dollar business falls into the hands of 
readers from 8 through college age. 

It is undeniable that the widespread distribution of this obscene and porno- 
graphic material is responsible for the growth of juvenile delinquency in our 
country and that this legislation is, in my opinion, the first step in the direction 
of attacking juvenile crime and of protecting and safeguarding the morals 
and character of our youth. 


STATEMENT OF Hon. WILLIAM S. BRooMFIELD, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF MICHIGAN 


Madam Chairman, as has been outlined on numerous occasions before your 
committee in the past, the mailing of obscene and pornographic literature has 
become big business. 

Last year, the Congress took action to aid the Post Office Department in pros- 
ecuting those who dealt in filth through passage of a law which permits mailers 
of pornography to be prosecuted at the point of delivery. This has proved a 
valuable weapon in the hands of our postal inspectors, who are now able to 
bypass those courts which have shown a marked reluctance to prosecute to the 
fullest extent of the law those who would corrupt public morals. 

Sut still another weapon is necessary if we are to successfully cope with grow- 
ing mountains of pornography going through the mails. That is the reason why 
I introduced H.R. 8173, which would amend the act of July 27, 1956, with re- 
spect to the detention of mail for temporary purposes in the public interest. 

Under the terms of this bill, when the Postmaster General determines that 
such action is in the public interest, he may detain mail to a particular address 
at the post office of delivery for a period of 20 days. Adequate notice must be 
given to those affected by such an order and the reasons outlined in detail. 

Those affected by such a “cease delivery” order may petition in U.S. district 
ourt for an injunction to restrain the local postmaster from carrying out the 
order if the order is said to be arbitrary or capricious. 
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Further legal framework is set up under the terms of this bill for the protec- 
tion of both the individual or firm involved and for the general public. Our 
court system will determine how long the mail ban would be effective, and 
whether further action is necessary to protect the public interest. 

In any case, our basic rights of freedom of the press will not be affected, as 
all second-class nuitter, such as newspapers, would be expressly exempt from 
the provisions of this bill. 

Our Post Office Department has found that too many of these peddlers in filth 
are hiding behind the secrecy of our first-class mailing privilege. Under exist- 
ing law, the Department cannot open first-class mail even if it is known to con- 
tain obscene material. Postal inspectors can act only after parents volunteer 
evidence after the offending mail has been delivered. 

This places our Post Office Department under too great a handicap. If ob- 
scene or pornographic literature is sent first class, the chances of catching the 
offenders are very slim. 

These peddlers in filth must depend upon their return mail for their cus- 
tomers. If this return mail could be cut off for a period while preparations for 
trial are underway, then the Department would have a very strong club to 
force compliance with postal regulations. 

It is a well-known fact that many of these operators continue their distribu- 
tion of cbscene literature right up until the day they are convicted, and even 
afterward in some instances. The profits are so high that the fines and jail 
sentences imposed are counted merely as business operating expenses. 

The only way we are going to stop this practice is to hold up return mail to 
these peddlers in filth. This can quickly put them out of business. 

It is my hope that this committee will see fit to report out this potent weapon 
against those who would corrupt our children’s morals. I am certain that there 
are plenty of safeguards provided within its framework to prevent abuse of 
the additional powers given to the Postmaster General. 

There is no doubt of the need for curbs to check the growth of these dealers 
in filth, to make their dirty business unprofitable and unsafe. 


STATEMENT OF Hon. HAMER H. BupGeE, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF IDAHO 


Mr. Chairman and members of the subcommittee, may I commend you for the 
interest you are taking in the problem of control of the use of the U.S. mail to 
circulate obscene literature and pictures. I support passage of the bill now 
under consideration, H.R. 7379. 

This, of course, is not a new problem, but the need for more adequate control 
is relatively new. There is developing a vile racket that is using the mails to 
spread obscene and pornographic material. You are aware, I am sure, that the 
sale level of this type of literature is now estimated at more than a half-billion 
dollars a year. 

For the benefit of the studies which your committee is making I would like to 
add that during the past 2 or 3 years I have received complaints concerning this 
traffic in the mail from nearly every section of my congressional district. In 
nearly every instance reported to me there has been flagrant abuse of the mails 
and the samples of material forwarded to me indicate the seriousness of the 
problem. Tf shall be glad to furnish this material to the committee if it would be 
of assistance. 

While the privacy of the mail is a basie right, it can be protected in such a 
manner as will also protect the American home from the current invasion of vile 
and obscene matter. Most certainly the Government of the United States of 
America, in its operation of its postal system, should never permit itself to be 
a party in this unwholesome traffic. 


STATEMENT OF Hon. DANTE B. FASCELL, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF FLORIDA 


Madam Chairman, during the 84th Congress, I was accorded the pleasure and 
honor of serving on the Committee on Post Office and Civil Service. At that 
time I was able to participate in the major studies and deliberations which were 
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carried on with regard to ways and means by which the Congress could wage 
the fight against mailing of obscene literature. Since that time, I have followed 
very closely the activities of the committee in this field and have enthusiastically 
supported its recommendations. 

I certainly feel that your bill, H.R. 7379, if enacted, will be of great assist- 
ance in carrying out existing law which provides for control of obscene litera- 
ture mailing. The time extension provided by the legislattion will be of much 
value in aiding postal inspectors in their investigations and is a commendable 
measure. 

I trust that the measure will be sent to the floor for debate and vote at an 
early date. 

I want to offer my best wishes to you in your worthy efforts. 


STATEMENT OF Hon. Jo—E HOLT, A REPRESENTATIVE IN CONGRESS FROM THE STATE 
OF CALIFORNIA 


Madam Chairman and members of the subcommittee, I think it is very im- 
portant that the Congress take action to halt the flood of obscene and porno- 
graphic materials that are going through the mails. 

The people of the 22d Congressional District of California, which I represent, 
have been upset for quite some time about this matter. I have introduced H.R. 
7946, which will attack this problem. Hearings are being held on this subject 
before the Subcommittee on Postal Operations of which you are chairman and 
I want to compliment the committee once again for their work on this impor- 
tant legislation. 

Our country is plagued today by an ugly brand of parasite who commercializes 
upon the immature judgment and curiosity of young people. In this category 
you will find the filth merchants, dope peddlers, and others who make their 
living by corrupting our youth. These furtive characters frequently are found 
loitering near schools, playground, and juvenile hangouts. They also help many 
mail-order houses which blanket the Nation with distorted promotional material. 

The Post Office Department, which has jurisdiction when obscene material is 
sent through the mails, has received thousands of complaints from mothers and 
fathers in all parts of the country whose children have received obscene litera- 
ture and pornographic material. 

To curb this cancerous growth in our country, we must first tackle the prob- 
lem on a local level. Church groups, parent-teacher associations, public and 
private youth serving agencies, civic organizations and local law-enforcement 
agencies must work together, for the benefit of all. Not only must corrective 
measures be initiated, but each one of them must be carried through. We must 
also begin to reestablish a firm moral structure in Americas to prevent future 
delinquency. We cannot allow this situation to continue. We must make our 
towns and cities safe from peddlers of filth to our children. 

I heartily endorse the vigorous words of the Postmaster General, Mr. Sum- 
merfield, with respect to this problem when he said : 

“Ruthless mail-order merchants in filth are violating the homes of the Nation 
in defiance of the National Government. Unquestionably, these large, defiant 
barons of obscenity are contributing to the alarming increase in juvenile delin- 
quency, as many noted authorities have publicly observed on repeated occasions.” 

I have introduced H.R. 7946 for consideration of this subcommittee because 
I think it is important that legislation be discussed. Whether it is the proper 
approach or workable solution to the problem, I will leave to the wisdom of 
this committee. I recognize the difficulty involved on any legislation that might 
eurtail the freedom of speech provisions. I do recommend to the committee 
that they continue to focus the spotlight of public opinion on this serious 
problem. 

Once again, have my thanks for your interest and it is my hope that you have 
continued hearings when Congress adjourns. 


Mrs. Grananan. Our next witness will be Hon. Herbert B. War- 
burton, General Counsel of the Post Office Department, who is ac- 
companied by several members of his staff. 

Mr. Warburton, will you kindly introduce the members of your 
staff who are accompanying you this morning ? 


a 
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STATEMENT OF HON. HERBERT B. WARBURTON, GENERAL COUNSEL, 
POST OFFICE DEPARTMENT; ACCOMPANIED BY LEO G. KNOLL, 
DEPUTY GENERAL COUNSEL; LOUIS J. DOYLE, ASSOCIATE GEN- 
ERAL COUNSEL; MARION EDWYN HARRISON, SPECIAL ASSISTANT 
TO THE GENERAL COUNSEL, AND RICHARD S. FARR, ASSISTANT 
GENERAL COUNSEL, FRAUD AND MAILABILITY DIVISION 


Mr. Warsvurron. Thank you, Mrs. Granahan. 

Madam Chairman and members of the committee, I have with me 
four attorneys from my office. On my right is Mr. Leo G. Knoll, 
Deputy General Counsel of the Post Office Department; on Mr. 
Knoll’s right is Mr. Louis J. Doyle, Associate General Counsel; on 
my left is Mr. Marion Edwyn Harrison, my special asssitant, and on 
his left is Mr. Richard S. Farr, Assistant General Counsel in charge 
of the Fraud and Mailability Division. 

I want to assure you that we are not trying to overrun you by our 
numbers. 

I think I may explain, Madam Chairman, that the Fraud and Mail- 
ability Division which presently employs a total of seven attorneys, 
one law clerk, and four secretaries, is as you probably know one of 
six Divisions in the Office of the General Counsel and it is the Division 
that is in the news so often because its work deals with the adminis- 
trative handling of fraud, obscenity, and lottery cases. 

All of us are here today to answer your questions. We are familiar 
with the practical aspects of the problems involved in trying fraud 
and obsecenity cases through the administrative procedure required 
by the Administrative Procedure Act and in the courts. 

Each of us is 2 member of the American Bar Association, and of 
the Federal Bar Association. Each of us is also a member of one or 
more State bar associations. 

I wish we could also have the benefit of the knowledge and expe- 
rience of the judicial officer and of our two hearing examiners, none of 
whom is here today. However, in view of the quasi-judicial nature of 
their positions I think it is proper that they do not participate at this 
time. 

My prepared remarks will be relatively brief. If you desire me to 
apen: now, Madam Chairman, I shall be glad to do so, and we will 
» glad to have you and your colleagues interrupt whenever you 
see fit. 

Before proceeding, I want to introduce into the record material 
which is self-explanatory. It shows some statistics regarding the 
cases involving interim impounding orders in the past year. , 

I think these documents will indicate something of the experience 
of the Post Office Department, particularly the Fraud and Mailability 
Division. 

(The documents referred to follow :) 


IMPOUNDING Cases (39 U.S.C. 259) 


On April 1, 1959, the General Counsel issued a complaint against the following : 
Directory Business List Co., Directory Business List Co.—Publishers, The Clas- 
sified Business Directory, The Classified Business Directory and Industrial 
Register, at 5714 Church Avenue, Brooklyn, N.Y., alleging that a fraudulent 
scheme was being conducted through the mails in violation of 39 U.S.C. 259, 732. 
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On April 3, 1959, the General Counsel filed a motion for an administrative im- 
pounding order pursuant to the provisions of 89 U.S.C, 255. The motion was 
granted by the judicial officer on the same day. 

Because the respondent decided to discontinue the enterprise complained of 
in the complaint, no further action was necessary with respect to impounding. 

On May 26, 1959, the General Counsel, alleging that Tigron Distributors is 
using the mails without proper disclosure of the identity of the responsible par- 
ties ae ey moved for an interim impounding order pursuant to the provisions 
of 39 U. . 255. The order was entered by the judicial officer on May 27, 1959. 

On foo 10, 1959, one Irwin N. Greene signed an affidavit stating that he 
was the sole owner of the questionable enterprise. On June 15, 1959, the 
General Counsel moved that the interim impounding order previously entered 
be extended until the conclusion of the departmental proceedings under implicit 
authority of 39 U.S.C. 259. Oral arguments were heard on this motion by the 
judicial officer and on June 19, 1959, the General Counsel's motion was granted. 

Respondent appealed to the U.S. District Court, New Jersey District, and 
Judge Wortendyke issued a decision finding that the pg General had no 
power to issue interim impounding orders under 389 U.S.C. 259. His order to 
release the mail was stayed by a judge of the third cire sitet pending determina- 
tion by the Circuit Court of Appeals for the Third Circuit. 


IMPOUNDING CASES (39 U.S.C. 259b) 


Filmfare, Filmcraft: In two cases involving one Toberoff the Ninth Circuit 
Court of Appeals reversed district court extensions of Post Office impounding 
orders under 39 U.S.C. 259b: Toberoff v. Summerfield (245 F. 2d 360), over- 
turned the lower court’s action and terminated the impound. In this case 
Toberoff first conducted his business as Filmecraft and Filmcraft Co., against 
which a complaint was filed under 259a, after which he abandoned those names 
in favor of Filmfare and Filmcraft Co. The circuit court held that at the time 
the impound order was entered against Filmfare it could not be said as a matter 
of actual fact that Toberoff was attempting to evade any 259a order against 
Filmeraft inasmnuch as no such order had yet been entered: 

“Unless and until an order is entered in the Filmcraft proceeding, pursuant 
to 39 U.S.C.A. 259a, preventing it from receiving mail related to the asserted 
unlawful enterprise, the receipt of such mail under any other name cannot be 
considered as evasive, or in any other respect an interference with effective 
enforcement in the Filmcraft proceedings. If and when a prohibiting order 
is entered against Filmcraft, any subsequent use of the Filmfare or any other 
trade name to circumvent such order can be stopped by appropriate impounding 
proceedings under 259b. Until then, the impounding of Filmfare mail is pre- 
pri and therefore not reasonable and necessary to the effective enforcement 
of 259a.” 

Toberoff later operated as T-R Productions; a 259a proceeding was com- 
menced and an impounding order was sought and granted by the Postmaster 
General, who then petitioned the district court for an extension as being ‘‘reason- 
able and necessary” for the enforcement of 259a. The district court ruled in 
favor of the Postmaster General and entered a “minute order’ on April 7, 
1958, reading : 

“Tt is ordered that the Post Office administrative order to impound defendant’s 
mail remain in effect and that defendant’s motion to dismiss the petition be 
denied and that the U.S. attorney prepare formal findings and order thereon.” 

Proposed findings were filed on April 11, and on April 14, the court signed 
an order extending the Department’s interim impound. On appeal the circuit 
court held the lower court’s action to be invalid, taking the position that the 
“minute order” was not a final order; that the final order was not signed until 
4 days after the expiration of the statutory 20-day period of the Department’s 
order and that therefore the district court action was too late (Toberoff v. 
Summerfield, 256 91). 

Regal Art Co.: In this proceeding an interim impounding order was challenged 
in an injunctive suit commenced by the operator, which the US. district court 
at Los Angeles held it to be premature. The court observed that the Depart- 
ment’s order was in the nature of an attachment and it was reasonable and 
proper for the Postmaster General to withhold the mail in this manner 
(Schillaci v. Olesen, 161 F. Supp. 227). Subsequently, however, when the Post- 
master General petitioned the court for an extension of his 20-day impound, the 
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court denied it, taking the view that there had been unnecessary delay in the 
related administrative proceeding looking to an “unlawful” order under 39 
U.S.C. 259a. 

The Lima Studio: An interim impounding order was entered March 10, 1958, 
against the Lima Studio and Lima Studio, Lima, Ohio, and was subsequently 
extended by the District Court for the Eastern District of Ohio without objec- 
tion from the operator. However, the U.S. Court of Appeals for the District 
of Columbia, Hamilton v. Summerfield, December 9, 1958, in reviewing a 259a 
order against Lima limited its effect to mail “related to matter duly determined 
after Post Office Department proceedings pursuant to the Administrative Pro- 
cedure Act * * * to be unlawful and nonmailable”’; i.e., limiting any with- 
holding to mail known to relate to the specific films in evidence before the De- 
partment and held by it to be nonmailable. Lima was engaged in the sale and 
exchange of many other films of apparently the same general nature, but it was 
impracticable to have all them in evidence in the Department’s case. In view 
of the court of appeals order, the district court extension of the Department’s 
impounding was dissolved. 

Holly Watkins: After the filing of a 259a complaint in this matter, an interim 
impounding order was issued on August 21, 1958. Whereupon, Holly Watkins 
sued in the U.S. district court at Los Angeles and obtained from Judge Peirson 
M. Hall a temporary restraining order, on August 27, directing the postmaster 
to deliver all mail pending a further hearing in the matter before the court. 
It was Judge Hall’s view at this point that “there is no reason for the im- 
pound order issued in this case and that the impound order was issued without 
notice of hearing, without lawful authority, and in violation of law and con- 
trary to the governing decision of the Court of Appeals for the Ninth Circuit in 
Toberoff v. Summerfield (245 Fed. (2d) 360). Upon motion of the complain- 
ant to the judicial officer, the latter vacated the impounding order effective 
September 5, 1958. 

Pigalle Imports: An interim order was issued in this case but allowed to ex- 
pire without petitioning the court to extend, in view of the fact that the receipts 
from the business had fallen off sharply, there was no further advertising cir- 
culated at the time and, as a matter of fact, the operator had been arrested and 
his business effects seized under search warrant. A final order under 259a was 
issued June 29, 1959, after administrative hearing. 

Camerarts Studios: The facts here are the satne as with regard to Pigalle 
Imports with the additional notation that in this case the operator has sued 
in the U.S. District Court for the Southern District of New York to enjoin 
the enforcement of the “unlawful” order against this trade name. 


Mr. Warsurton. H.R. 7379, introduced on May 26, 1959, by your 
subcommittee chairman, and the companion bills, constitute, in the 
opinion of the Post Office Department, an effort to tighten up and 
strengthen the administrative procedure of the Post Office Depart- 
ment. We think the effect will be a revitalized ability in the Depart- 
ment to reduce the flow of obscenity in the mails and to reduce the 
number of fraudulent schemes operating through the mails at the time 
of their inception. In other words, our administrative procedure 
operates on the theory that an ounce of prevention is worth a pound 
of cure. By this I do not mean, of course, to derogate the importance 
of the criminal law in apprehending offenders, particularly those who 
have mailed what we term “hard-core pornography.” But I do want 
to express my appreciation, and that of the Postmaster General, that 
your subcommittee has seen fit to direct its attention at this time to 
an effort to improve the Postmaster General’s administrative remedy 
in order to keep obscene and fraudulent material out of the mail before 
it can do its harm. 

A great deal has been written, scholarly and otherwise, about the 
Post Office Department's statutory power to limit, in certain cases 
and after certain procedures, what goes through the mails. 

May I quote you a brief résumé from an interesting law review 
article published in volume 106, No. 2, University of Pennsylvania 
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Law Review, December 1957, entitled “Obscenity in the Mails: A 
Comment on Some Problems of Federal Censorship,” by Profs. James 
C. N. Paul and Murray L. Schwartz. Before quoting from Profes- 
sors Paul and Schwartz on the relative efficiency of administrative 
and criminal efforts in this area, I should like to point out that one 
would not classify these two scholars of the law—who, incidentally, 
have visited with us in the preparation of this and various other allied 
works they are doing—as being among those who particularly favor 
the Post Office Department’s function. Hence, I feel their statement 
is all the more interesting. 

Professors Paul and Schwartz have this to say concerning the com- 
parison between criminal and administrative enforcement of the law: 


Criminal enforcement of the Comstock Act has a more limited impact. Convic- 
tion of one individual in one case for selling a book does not necessarily bar 
another from selling the same work elsewhere, or even in the same locale. 
Further, because criminal law administration is less streamlined and more 
inefficient than censorship— 

I digress to point out that phrase is that of the professors and not 
that of the Department— 
hedged in as it is by all the traditional protections accorded the accused and all 
the practical obstacles which frustrate prosecutors—criminal law enforcement 
is less likely to result in suppression of more innocuous publications, less likely 
to interfere with limited discreet circulations of a work which censors might 
well find obscene and thus ban in toto. 

These practical facts of law administration can make a great difference in 
net results. And, confining our attention to Federal antiobscenity enforcement, 
it is clear that they have. Criminal enforcement usually operates, today, with 
much less impact, much more selectively against the more flagrant commercial 
disseminators and those who purvey outright pornography. 

So, members of the subcommittee, it appears we are all on sound 
footing when we come here today to consider a bill to tighten up 
the administrative process. However, in passing, | would be remiss 
if I did not point out that the Inspection Service has had consider- 
able success in getting prosecutions for certain types of more or less 
hardcore pornography in certain areas of the country. These efforts 
are, of course, to be greatly increased as a part of Postmaster General 
Summerfield’s war on obscenity—the common cause in which all of 
us are concerned. 

In my testimony I do not want to be repetitious of our report to 
Chairman Murray dated July 2, 1959, with which I am sure you are all 
familiar. Accordingly, I am going to make an effort to cover the 
legal aspects of this bill as thoroughly as possible without repeating 
what. we sald In that report. 

Under extant law, as you know, the Postmaster General can issue 
an interim impounding order—the so-called section 259b order. This 
stops a mailer from getting mail identified as being connected with the 
enterprise against which an administrative proceeding has been initi- 
ated during the lifetime of the order. ‘This mail contains remittances 
in payment of obscene or fraudulent matter. The order is intended to 
hold the matter in status quo. The current legislative standard for 
issuance of the interim lmpounding order is that it be “necessary to the 
effective enforcement of the section.” Invariably, after the Post- 
master General, through the judicial officer, issues the interim im- 
pounding order as matters now stand, counsel for the respondent goes 
to the local Federal district court, and very often it is the District 
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Court for the Southern District of California, and moves that an 
injunction be issued by the court against the Postmaster General to 
stop enforcement of the temporary interim order. Often the court 
is moved to, and does, issue a show-cause order, forcing the Govern- 
ment to come into court, bearing the burden of proof, to show immedi- 
ately why the injunction should not issue. Thus, at times on working 
day No. 1 the interim impounding order is issued and working day 
No. 2 or No. 3 the matter comes before hearing before the District 
Court for the Southern District of California, 3,000 miles away. The 
matter is either handled ex parte or else the U.S. attorney, who has 
not had an opportunity to familiarize himself with the facts of the 
case, must appear before the judge and attempt to prove the entire 
Government case, for that is the standard that is required when the 
statute says that the interim impounding order must be “necessary to 
the effective enforcement of the section.” Most of the time, the judge 
takes it upon himself, there being no statutory reason which is suffi- 
ciently compelling for him to do otherwise, to decide the case finally 
and he himself decides what is obscene or what is fraudulent, almost, 
invariably weighing all doubts against the Post Office Department 
because of the summary nature of the Post Office Department’s interim 
impounding procedure. I shall have more to say about this in a few 
moments. 

H.R. 7379 would change the standard to that of “public interest.” 
This new standard is appealing to us, and we believe it would consti- 
tute a valuable improvement. We take this view because the concept 
of the “public interest” which is contained in the Securities and Ex- 
change Commission statutes and in other statutes and which has gen- 
erally proved successful for many years—is a broad concept. It may 
vary with the facts of each case. Many intangibles and variables may 
be considered. For example—and I certainly do not mean to exhaust 
the list: Is the mailer an old hand, well known as a purveyor of 
obscenity or as a fraudulent schemer? Is his operation the type 
through which he can make a financial killing within a few days or a 
few weeks so that subsequent action by the Post Office Department 
would be superfluous? Is he flooding the community with fraudu- 
lent cures, milking thousands of people of hundreds of thousands of 
dollars, or filling the homes of America with tons of obscenity which 
young people would read before the Post Office Department com- 
pleted its procedure? Or is his material, though perhaps small in 
quantity, particularly outrageous in lasciviousness? And so on. 
Under the present standard, we are put to the difficult proof—early 
in the administrative process, before we have had a chance to gather all 
of our evidence and to thoroughly work up our case—of showing that 
we must have an interim impounding order if we are to be successful 
in curbing the fraudulent schemer or the purveyor of obscenity in the 
long run. This is very difficult, notwithstanding the fact that it 
would be a rare case indeed that we would find it in the public interest 
to use this type of authority. Furthermore, the practice in at least one 
jurisdiction seems to be that the attorney for the mailer goes before 
a judge and gets an order restraining us from enforeing our impound- 
ing order on an ex parte basis. By that IT mean the mailer’s attorney 
sueceeds in stopping the Postmaster General from impounding his 
client’s mail before the Government has even had an opportunity to 
argue the matter. We believe the concept of “public interest” is fair 
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and is a criterion that reflects the will of Congress, since it had no other 
interest to serve when it enacted the basic legislation. So it is now 
proposed in H.R. 7379 that an interim impounding order may issue if 
the Postmaster General believes the “public interest” so requires. We 
heartily endorse this change in the standard for it would be a change 
that would give support and reality to the law as it has stood in the 
past. 

At the outset, with regard to determining the existence of “public 
interest” let me say that the persons charged with the responsibility 
for initiating administrative action in the Post Office Department 
concur in the view that in the ordinary case, before imposing sanc- 
tions under 39 U.S.C. 259 or 259a, it is in the public interest to assure 
that a full opportunity for administrative hearing, pursuant to the 
tenets and concepts of the Administrative Procedure Act, be afforded 
to the respondent. 

However, there are particular types of schemes which should—by 
their very nature—be restricted with respect to their continued use 
of the mails, as soon as the particular enterprise is detected. No re- 
sponsibe person would argue that a remedy such as is suggested 
should not be invoked against enterprises where the public health and 
welfare is concerned, or where irreparable injury to the public might 
otherwise result. 

In determining whether it is in the “public interest” to seek and ob- 
tain an interim impounding order in any case, certain factors must be 
considered. Only in the unusual case, where the following factors are 
present, would consideration be given to imposing an interim im- 
pounding order: 

(1) The factor of the nature or character of the enterprise con- 
ducted through the mails. 

(a) In some fraud cases, the health or safety of persons who place 
reliance upon the promises and representations of the promoter be- 
come involved; certain types of devices and medical preparations are 
inherently dangerous to the welfare of the general public, resulting in 
permanent injury or even in death to the users. Illustrations of this 
type of enterprise might include a person who preys upon persons 
afflicted with certain medically incurable conditions such as diabetes, 
making representations that a person afflicted may forgo the taking 
of injections of insulin by using his medication, and thereby ulti- 
mately causing the aggravation of the condition or even death. In 
these cases, there is a clear and present danger to the health of the 
persons to whom the advertising matter is directed, and an interim 
impounding order is imperative to protect the public from such 
schemes. 

(4) In the case of enterprises selling obscene material through the 
mails, the character of the merchandise should be considered in deter- 
mining whether an interim impounding order would be appropriate. 
The nature of the merchandise which is being offered for sale—-such 
as promotion for hard-core pornography—should be considered as 
well as the flagrancy of the advertising, which may be so represented 
as to offend the sensibilities of a large segment of the population and 
might be regarded as particularly outrageous in lasciviousness, and 
the like. 

(2) A second factor which should be considered is the method of 
operation of the enterprise. 
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(a) Consideration should be made of the likelihood or possibility 
that most of the profits from the mail order enterprise will be real- 
ized before the Department’s case is concluded. The “hit and run” 
operators gage their mailing operation in such manner that they are 
able to reap their huge profits within a very limited period of time so 
that a subsequent order by the Post Office Department preventing thi 
obtaining of further remittances is rendered entirely superfluous, 

(4) Consider the classified directory scheme: The promoter sends 
out thousands upon thousands of mailings in a large metropolitan 
community, addressed to business houses, soliciting remittances for a 
listing in 2 “classified business directory”; the suggested “advertise 
ment” enclosed with the “solicitation form” is almost invariably copied 
verbatim from the present telephone directory, and the unwary busi- 
nessman is led to believe that he is paying for the next insertion 
of his business advertising in the yellow pages of the telephone diree- 
tory. Most business houses being prompt in making payment for such 
essential items as telephone directory advertising, the promoter merely 
has to dump his thousands of solicitations into the mail and sit back 
and await the reaping of his hundreds of thousands of dollars of ill- 
gotten gain within a 20- to 30-day period of time. The Department 
was recently successful in stopping one of these directory scheme 
promoters, by impounding the mail prior to administrative hearing; 
within a 3-week period of time we were able to stop the promoter from 
obtaining in excess of $250,000 from the business houses in one met- 
ropolitan community. Of course, where the profits have already been 
reaped, the promoters welcome the issuance of a fraud order because 
there is then no feeling of obligation to print and distribute the “di- 
rectory”; in 9 cases out of 10, the classified directories for which the 
unwary businessmen have paid their moneys are never published. It 
is apparent that in situations of this sort, it is of great interest to the 
community that an interim impounding order hold the mail of the 
promotion pending the issuance of a departmental order. 

(c) With regard to the promoter of an unlawful enterprise, the 
past activities ¢ along the same lines might well be considered, because 
it is frequently found that people offering or selling obscene merchan- 
dise through the mails will engage in concurt rent. enterprises under 
a myriad of names, or will devise one scheme after another to offer 
the same merchandise. As soon as the Post Office Department takes 
action against ABC Co., the promoter will change the name of his 
company to DEF or XYZ, and go right along his merry way. 

(3) The third factor that must be considered is the size or extent 
of the operation. 

(a) The volume of advertising distributed through the mails or 
otherwise must be considered. As I previously pointed out, if mil- 
lions of pieces of mail are being sent on an unsolicited basis to the 
general public, or if tens of thousands of dollars of periodical adver- 
tising appears, it is quite apparent that the promoter expects to reap 
the benefits of his efforts within a very short period of time, and his 
advertising poses a threat of financial loss to numberless people. 

(b) Likewise, the volume of mail being received by the fraudulent 
or unlawful enterprise must. be considered. During the height of the 
mail-order can \palgn it is not unusual for some enterprises to receive 
from $25,000 to $50,000 per day, and so long as the mail containing 
the tainted money continues to flow into the promoter, it serves his 
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best interest to delay and prolong departmental proceedings leading to 
the issuance of a final stop order on the incoming mail. 

Additional factors that should be considered include the question of 
the likelihood that the complainant will ultimately prevail in obtain- 
ing an appropriate order against the illegal enterprise, and, gener- 

uly, the conclusiveness of the evidence which the Department feels it 
willl be able to present on its behalf in showing the illegal use of the 
mails, 

Weighed against these factors are the considerations which should 
be made with respect to the ultimate effect of an interim impoundin 
order upon the business of the promoter of an enterprise Seana 
in alleged unlawful or fraudulent promotions, 

(1) As was pointed out by the court in the case of Schillaci v. 
Olesen, 161 F. Supp. 227 (1958), an interim impounding order is 
similar to w writ of attachment, because it is not a final determina- 
tion, but merely holds property temporarily, pending a determination 
as to its final disposition. It, upon the merits, the mailer should pre- 
vail, he will receive his mail after a modest delay. If, on the other 
hand, the outcome of the departmental action is adverse to the mailer, 
then he may pursue the matter through the courts. So, all that is 
really ace omplished is the keeping of ‘the parties in status quo. 

The interim in pounding order is similar in nature to an injunc- 
tion pendente lite, in that it temporarily prevents an enterprise be- 
lieved to be perpetrating a fraud through the mails from receiving 
further remittances of money upon alleged false pretenses, represen- 
tations and promises, until its mght thereto has been established. It 
should be noted that there is no irreparable injury which will result 
to the respondent; should the respondent prevail in his case he will 
get his mail within a reasonable time, but if he fails to overcome the 
complainant’s case, it will have been proven that he is conducting a 
fraudulent enterprise through the mails and that he is not entitled 
to his ill-gotten gain. 

(2) Obviously, it is contrary to public interest to permit a respond- 
ent to continue using the mails in furtherance of a scheme believed 
to be fraudulent. during the pendency of an action which ultiinately 
establishes beyond question that the scheme is in fact fraudulent. 
The irreparable injury which might otherwise result to the public 
must be weighed against the private interest of the respondent, and 
it would appear that in an 5 al case an interim impounding 
order is the only means by which perpetrators of fraudulent or unlaw- 
ful schemes may be prevented from reaping the profits of their enter- 
prises for extended periods of time during prolonged administrative 
proceedings. 

(3) Lastly, the issuance of an interim impounding order has the 
salutary effect of insuring an expeditious handling of the matter 
before the Department. Departmental officials are thoroughly aware 
of their obligation to expedite proceedings where an interim impound- 
ing order has been instituted. They have in the past, and I am sure 
will, in the future, seek every means to expedite such proceedings 
before the Department in order to obtain an appropriate order to 
eurb the unlawful or fraudulent enterprise. Likewise, where the 
incoming mail of the mailer, including all of the remittances derived 
from his scheme, has been impounded, it is in the interest of the re- 
spondent to seek the most expeditions processing of his ease before the 
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Department, in order to receive the remittances of money that have 
been impounded if he should succeed. 

H.R. 7379 would also establish a new concept—that the mailer show 
that the interim impounding order was issued arbitrarily or a 
ciously in order to contest it. By establishing this standard, which is 
one well recognized in administrative law, the statute would stop 
the practice to which I alluded—that of an ex parte proceeding. The 
mailer would have the burden of proof and it would be up to him to 
establish to the judge’s satisfaction that the Postmaster General acted 
arbitrarily or capriciously, otherwise the order would stand. 

H.R. 7379 would give the Post Office Department the statutory right 
to go to court within 20 days after issuance of the interim impounding 
order to get the order extended beyond its normal 45-day lifetime. 

Weare gratified that this authority is spelled out in the bill because 
in occasional cases there could be factors which would make it unlikely 
that we could complete the entire administrative process within 45 
days. If there were a gap or hiatus of only 1 day in the life of the 
interim impounding order, the mailer gets all of his remittances, his 
money is in his pocket, and he could not care less what we do. This 
new provision also has the advantage of forcing the Post Office De- 
partment to fish or cut bait, for the Government must move within 
20 days. That puts everybody on notice. Furthermore, it tends to 
guarantee that the judge will decide the issue before the 45 days has 
expired. I emphasize again that if there is a hiatus between the lapse 
of the interim impounding order and the judge’s decision, there would 
be no longer any order for the judge to extend—and the mailer would 
already have gotten his mail. 

Please note carefully that the concept of public interest would be 
the standard by which the Post Office Department’s motion to extend 
the temporary order must be judged. This is consistent for that is 
the standard upon which the Postmaster General would initially 
enter the order. 

Thus, H.R. 7379 would make the standard for issuing the interim 
order and for getting it extended beyond 45 days a standard that the 
mailer must prove if he is going to go to court to get the order dis- 
solved. 

But once again, I feel compelled to emphasize that only in a small 
percentage of dangerous cases, where a strong element of public in- 
terest is involved, would we even ask for an interim impounding 
order, and in only a small percentage of the cases in which we sought 
and received such an order, would we ask that the order be extended 
beyond 45 days. 

Our goal is efficacy through speed. As you will see on this diagram 
which IL had prepared, our goal is to complete the entire administra- 
tive procedure in less than 45 days, so that whether we seek an interim 
impounding order or not, the entire matter will be promptly disposed 
of, and when we do seek such an order, there will be no need to ask 
for its extension. 

Madam Chairman, I now move that this diagram or chart be ad- 
mitted at this point into evidence for publishing in the transcript 
of testimony. 

Mrs. GRANAHAN. Very well. 

(The chart referred to follows:) 
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Mr. Warevurron. I would like to interrupt my formal testimony at 
this time to ask Mr. Harrison to explain the chart. 
Mr. Harrison. Madam Chairman, this chart, which is a replica of 
the small chart you have, attempts to show graphically the chronology 
of events in the unusual case, where the Post Office Department pro- 
ceeds by filing a complaint and at the same time issues an interim 
impounding order on the first day. The General Counsel files the 
complaint and the Postmaster General through the judicial officer, 
his alter ego for these purposes, issues the interim impounding order. 
No later than the 20th day the Government, meaning the Post 
Office Department through the Department of Justice, inasmuch as 
its U.S. attorneys represent the Department in court actions, must 
go to court if it desires to have this order extended beyond the 45th 
day. If it does not go to court before the 20th day, then the order 
will automatically expire on the 45th day. By the same token, if it 
does go to court before the 20th day and the Federal district judge 
before whom the motion is presented denies the motion, the order 
will expire on the 45th day. 
The goal, as indicated here in the rare case where we use an interim 
impounding order, is to have the normal expiration date for the 
interim impounding order, the 45th day, and the final departmental 
decision occur not later than the same day or else on the same day, so 
that there is no hiatus or gap during which the fraudulent schemer 
or the obscene purveyor can collect all of his remittances. 
The right-hand block on the chart merely indicates that if the 
matlor desires under the procedure specified in this bill to appeal the 
final Post Office Department decision to the court of appeals for the 
appropriate circuit, he has 50 days from the date of the final agency 
decision to do so. However, in a technical amendment which Mr. 
Warburton will refer to later we suggest that the bill specify that if 
a final unlawful or fraudulent order is issued and if the mailer elects 
to appeal it to the court of appeals, that that order remain in effect 
unless a judge of the court of appeals desires to dissolve it. 
Mr. Warsurton. Madam Chairman and members of the subcom- 
mittee, vou may have some questions concerning the 20-day and 45- 
day periods which are provided for in H.R. 7379. 
As you note, the bill extends the existing 20-day period to a 45-day 
period. This is merely an attempt to accommodate reality. It is im- 
possible to file a complaint, allow a respondent time to answer, hold a 
hearing before a hearing examiner, and if need be, permit both sides 
time to appeal the administrative process to the judicial officer, all in 
20 days. On the other hand, we believe that in most. cases we can ac- 
complish this procedure within 45 days. 
The point of any time limit must be, of course, that if once the mail 
is released prior to the completion of the administrative process, the 
harm that is to be done will be done, and the administrative process 
thenceforth practically is moot, for the mailer of obscene or frandulent 
material has collected his gain. 
Subsection 6(c) of the bill, which begins at line 9 on page 4, intro- 
duces a new concept—that of appeal on the substantive issue as devel- 
oped in the administrative record to the court of appeals. 

We are gratified, also, that this authority is contained in the bill and 
we endorse it because it would establish in this type of procedure the 
traditional substantial evidence rule which exists in other types of 
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procedure upon appellate review. We do not feel this provision is an 
attempt to divest the Federal district courts of jurisdiction which is 
properly theirs for, you will note, other portions of the bill retain 
certain types of jurisdiction in the Federal district courts. Rather, 
we regard this provision as an attempt to tighten up the administra- 
tive procedure and to cap that procedure with a review based on the 
test that is applied in other fields of law. 

Madam Chairman and members of the subcommittee, if I may, I 
should like to invite your attention to line 8 of page 1 of the bill. In 
our report to you dated July 2, we proposed that 39 United States 
Code, section 259, also be cited, to make it clear that this bill, if en- 
acted, would apply to our entire authority with respect to fraudulent 
and obscene matters. 

I might also invite your attention to line 18 on page 2 of the bill. 
As that line now reads, it is possible that one might interpret it to 
mean that prior to the expiration of 20 days from the date of the 
interim pol a the Government not only must file a petition if it 
wanted to extend the order beyond 45 days but also must get a Federal 
district judge to act favorably and finally upon that petition. Of 
course, we intend only to have a requirement that the Government 
file within 20 days. If the judge were to take beyond the 20th day 
to render his decision, we would see no objection to that. In view 
of the chance that this language may be misinterpreted, we suggest 
that line 18 be amended to read as laligwe: “the mail is detained is 
situated, and prior to the expiration of the interim order obtains an 
order directing * * *.” 

Mr. Surptey. Madam Chairman, may I ask this, please. I am 
not an attorney and that is very confusing to me. If the Post Office 
Department should file within 20 days and the court rules after the 
20th day, it would not bother you any? Is that what you mean? 
You say, “Of course, we intend only to have a requirement that the 
Government file within 20 days. If the judge were to take beyond 
the 20th day to render his decision, we would see no objection to 
that.” Why would that not interfere? 

Mr. Warburton. Mr. Harrison will try to indicate that to you. 

Mr. Harrison. Perhaps we can clarify it graphically on this chart. 
The order would expire on the 45th day of its lifetime. If the 
Government desired that the order continue beyond the 45th day, the 
Government would have to go into court by the 20th day with its 
motion to extend the order beyond the 45th day. 

As the bill now reads, we are concerned lest somebody go to court 
and argue against us along this line: “It is true that the Government 
came to court before the 20th day, Your Honor, but Your Honor 
did not grant the order until the 21st day.” We feel the bill as it 
is now written is perhaps clear and perhaps not, but we just do not 
want to risk an ambiguity because what difference does it make as 
long as we are there by the 20th day if the judge on the 21st or the 
22d day or, for that matter, any day all the way up to the 45th 
day takes his action ? 

Mr. Suietey. Thank you very much. 

Mr. Warsurron. As Mr. Harrison just said, we believe that sug- 
gested change would clarify any possible grounds for misunder- 
standing. 
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You will also note that in subsection (c), beginning at line 9 on 
page 4, we have proposed in our July 2 report on the bill that all 
of the statutes to which the court of appeals jurisdiction relates 
should be enumerated, so that it will be perfectly clear to everyone 
just what this subsection applies to, thereby obviating any need for 
us to have subsection (c) written into the law as an entirely separate 
and distinct section. 

Madam Chairman and members of the subcommittee, I hope my 
remarks here today, coupled with our report of July 2, will outline 
for you the legal reasoning which leads us to support H.R. 7379, subject 
to certain suggested technical amendments. However, as I mentioned 
originally, several members of my staff are here with me. We will 
be glad to try and answer any questions you may have. 

Thank you for this opportunity. 

Mrs. Grananan. Mr. Warburton, I was very interested in the 
chart. 1 think it has been very clear, but would you say that most 
of your cases could be completed administratively within 45 days? 

Mr. Warsurron. On the basis of our experience, which has not 
been happy under the present 20-day limitation, I can indicate to 
you we believe there is no question about the fact that by far the sub- 
stantial number of cases which we feel should come within the purview 
of this statute could be administratively finished within 45 days. If 
we have a 45-day deadline, which is a realistic deadline as our experi- 
ence has demonstrated, there will be very few cases that would go 
past that so that we might have to petition for an extension of the 
period. 

The bill gives us, as Mr. Harrison pointed out, 20 days from the 
beginning to go to court and get the 45-day order extended. I think 
in most troublesome cases we would know of our likely trouble and 
the necessity that we would have to so petition within the 20-day 
period. These would be few. 

Mrs. Grananan. Ilave you ever succeeded in completing an ad- 
ministrative proceeding within 20 days? 

Mr. Warpurron. Never, except, of course, when the case prema- 
turely folded up because of default or some other reason so that the 
case did not go its full scope. A case can become moot by virtue of its 
collapsing on the day the complaint is filed because of the respondent 
going out of business. We wish more of them would, 

Mrs. GRANAHAN. Mr. Warburton, do you feel there is some area 
longer than 20 days and shorter than 45 days that we might use in this 
legislation ¢ 

Mr. Warevrron. Theoretically, yes. Practically, there probably 
is not an area of that nature. twenty days has proved to be uselessly 
short, as I have just described to you in my main testimony. We think 
45 days would be satisfactory in most cases. It is possible that 40 days 
or 42 days or some other number of days would also be satisfactory, 
but the more general system in use in Federal and State procedures 
isa multiple of 5 or 10, although a few States use multiples of 7. The 
point is we must extend the period substantially beyond 20 days or 
not at all. Fifty or sixty days would be better than 45 in the sense 
that the longer the period the more cases we would unquestionably 
complete within the period. But we purposely do not want to ask for 
any more time than we feel would be necessary to cover the great 
majority of cases. Accordingly, we have asked for only 45 days. 
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There is also a possible disadvantage. If there were an extreme 
extension to 50 or 60, we might fall into the trap of becoming dilatory 
in prosecuting the cases. The respondent should not receive dilatory 
treatment. We do not want to ask for more time than we feel is neces- 
sary to cover the great majority of cases. This is why we ask for 45 
days. This is why we have not gone to the 60 days which was originally 
proposed. 

Mrs. Grananan. Why do you feel this sort of remedy is properly 
placed in the Postmaster General in the first place ? 

Mr. Warsurton. Madam Chairman, we think it for the basic reason 
that the Postmaster General is responsible for the mails. His inspee- 
tion service locates the obscene material or fraudulent scheme and iden- 
tifies the promoters. Tis postmasters and his other employees handle 
the mail. The postmaster at the city of residence or mailing of the 
promoter is a vital factor. He is the one to whom the impounding 
order is directed to hold up the mail coming in to the promoter con- 
taining remittances in response to an advertisement that has already 
gone out. 

In short, we feel that the Post Office Department has the accessibility 
to the mails which no other agency or department has. In addition, 
we have built up through the years our own administrative process 
under the Administrative Procedure Act. We have spent considerable 
time since | became General Counsel, as many of you know, in re- 
evaluating our administrative procedures to make sure that all of 
them conform to the requirements of the Administrative Procedure 
Act. We feel that we, therefore, are in the most advantageous posi- 
tion to enforce a law of this nature if it is the wish of Congress that 
we so enforce it. Our judicial officer and our hearing examiners and 
the attorneys from my oflice are, for example, much more knowledge- 
able than the average lawyer, in or out of Government, about a great 
number of postal housekeeping items, about certain types of realty 
problems, about some kinds of procurement problems, and so on, 
about lottery operations, about second-class entry problems, about 
types and means of mail fraud. 

There is, it goes without saying, less expertise about obscenity de- 
terminations because anybody trained in law can decide what is 
obscene although even in this field we believe we have a certain fa- 
miliarity with the methods and modes of operations of successful 
purveyors. We feel responsibility should be in the Post Office De- 
partment. 

Mrs. GRANAHAN. Mr. Warburton, I am interested in the fact that 
you have not made too many attempts to get interim impounding 
orders under section 259(b). Why have you not attempted this 
procedure more often? 

Mr. Warsurron. As I mentioned in my main testimony, there are 
a number of reasons why we have not attempted more often the use 
of the interim impounding order procedure, which we believe can be 
so vital in many cases. 

The short and basic answer is that the section 259(b) system, as it 
is now written in the statute and as the courts have applied it, it just 
plain procedurally impossible. We are snared with a statutory scheme, 
as interpreted, which is utterly impossible of accomplishment. As 
the situation now exists, we must have about a dozen documents pre- 
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pared and all of our case prepared, have it coordinated with the 
Department of Justice and with the appropriate U.S. attorney within 
roughly 5 days from the date we commence the action and be ready in 
court to defend ourselves at that time. We also must in a number of 
cases, perhaps the majority, do all of this over a 3,000-mile stand 
because a great number of the cases, as you have ascertained in your 

revious inquiry into this matter, arise in the District Court for the 
Srococn District of California, particularly where obscenity is con- 
cerned. 

As I mentioned in my testimony, we have to face such snares as the 
ex parte motion, when a respondent’s attorney comes before the judge 
and presents his side of the story without giving the U.S. attorney 
ample opportunity to present the Government’s side. ‘The trap into 
which we invariably are forced is caused partially by virtue of the 
fact that we must prove necessity to the enforcement of the statute 
and partly because of the impossible time limitations now contained 
in the statute. 

Frankly, if we cannot get any better statutory scheme for handling 
interim impounding orders, we are going to find ourselves sooner or 
later—and I fear it may be sooner—in the position where it is just 
wasteful effort to even attempt to get such orders. We feel this 
would result in the complete obliteration of Congress’ purpose in pass- 
ing the basic legislation. Our purpose in implementing the statute 
is, after all, merely to execute the will of Congress. 

Mrs. GrananAn. We feel we are all a little more familiar with the 
law after having heard your testimony, Mr. Warburton. 

Are there any questions ¢ 

Mr. Ouiver. Mr. Warburton, I notice on page 4 of the bill begin- 
ning at line 9 it says: 

A person aggrieved by a final order of the Postmaster General may obtain 
a review of the order in the U.S. court of appeals for the circuit in which he 
resides or has his principal place of business, or in the U.S. Court of Appeals for 
the District of Columbia. * * * 

Why is it not possible to let him appeal to the Federal district court 
in which he resides since it might be more convenient to him ? 

Mr. Warevurton. For the basic reason I discussed in my testi- 
mony. In our experience in the few cases we have attempted using 
this procedure we have found that when the matter gets into the district 
court—and this entry, of course, is by the respondent for the purpose 
of enjoining the interim impounding order—the district court will 
immediately in effect try the case de novo upon the issues presented by 
the respondent. Frequentiy, this presentation is ex parte in the sense 
either (1) that the U.S. attorney has not been notified and is not 
present—we have had experiences of that nature—or (2) because of 
the rapidity with which the respondent moves into the court after 
the interim impounding order has been laid—as I mentioned a second 
ago in response to a question by Mrs. Granahan—we are unable to 
meet the burden of presenting our whole case in chief in the period 
of time that has elapsed, as I said, from the time of the issuance of the 
interim impounding order to the respondent’s entry into the district 
court. 

Secondarily, the district court considers the matter de novo, substi- 
tutes his opinion for that which is supposed to be the outcome of the 
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administrative procedure if it were permitted to go its full course be- 
fore the Department; and, thirdly, does not ordinarly apply what 
is known as the substantial evidence rule. 

We feel that the appellate courts, which, as you know, spend more 
time reviewing administrative decisions than reviewing decisions 
of Federal district courts, and particularly here in the Court of Ap- 
peals for the District of Columbia Circuit, with that experience will 
concern themselves only with the administrative record as it may 
appear at the time it is presented to them, and will apply, as is their 
.demonstrated practice, the substantial evidence rule. 

We feel that getting ourselves into a forum where these two aspects 
pertain will permit us more ellicaciously to apply the statute. 

Mr. Outver. Does this not cause the aggrieved party some bit of 
inconvenience and injustice, which may result from his not being able 
to get into a court of appeals which may be located at his place of 
residence or business ¢ 

Mr. Warnurron. We do not believe so, Congressman Oliver, be- 
cause actually this bill would save the respondent one step, that of 
the district court. I might mention here also, sir, that it has been the 
practice, which I have insisted upon since 1 became General Counsel, 
that whenever possible, always considering the convenience of the re- 
spondent, hearings in our administrative process would be held in the 
hometown of the respondent, thereby affording the respondent all the 
conveniences of his local forum. 

We feel this provision concerning appeal to the court of appeals 
would not work an inconvenience to anyone, regardless of his business, 
but would actually in many instances be beneficial to him. 

Mr. Otiver. In your opinion, this would not result in any particu- 
lar injustice to the respondent in one of these cases / 

Mr. Warsurton. We feel not, sir. 

Mr. Ottver. Can you give us any more information than you al- 
ready have with regard to the types of cases which you have already 
been associated with where the interim impounding order has been 
invoked particularly with respect to fraud ? 

Mr. Warsurron. Yes, sir. 

Some of the examples are these: A nationwide scheme involves the 
mailing of bills to business and professional people for advertising 
space in a business directory. This is the example I mentioned at 
some length in the main body of my testimony. Let me just go 
through again rapidly the procedure of that kind of scheme. 

What happens is that the promoter mails out across a wide area or 
the complete area of the business community in a particular city a 
copy of a previous advertisement appearing in a classified telephone 
directory. Really, what happens in the greatest number of cases we 
have experienced is that the promoter will actually take the yellow 
section of a telephone directory, clip out the already published bona 
fide advertisement of a particular addressee, make his living. 

The appearance, of course, of that which the addressee receives is a 
bill. What happens is that these bills are formulated obviously to 
lead the addressees to believe they are being called upon to renew their 
telephone business directory advertising. 

Numerous people in business have been deceived and victimized in 
this connection. 
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I think another subsidiary point is that the operator or promoter 
of a scheme like this ordinar ily lives outside the State or municip: lity 
where the scheme is conducted for a local mailing address and ordi- 
narily the victim has no legal recourse against the operator of such a 
scheme. 

There is a historical record of one operator who started out in 1951 
in the New York City area and operated in each of the boroughs 
under a specific fictitious name. We now understand that the same 
man is operating in the Chicago area. 

He happens to be under criminal indictment brought by the U.S. 
Attorney General 2 months ago. This is the same operator of whom 
postal inspectors have been aware for many years and those activi- 
ties they have been following through the years. 

The point I want to make i is that we feel this is a good illustration 
of the kind of case that arises with respect to the interim impounding 
order. This example is an example of a fraudulent scheme, of course, 
and not of an obscene promotion, but the elements of the latter can be 
similar in the sense that the operator makes his profit so fast that any 
subsequent legal action by the Post Office Department is superfluous. 
The purpose of our proceeding is to prohibit the remittances from the 
addressees to reach the promoter during the time that we are at- 
tempting to determine by our administrative procedure whether the 
scheme really is fraudulent. ‘This is really the nub of this whole 
statute. 

Mr. Oxtver. Mr. Warburton, am I correct in my understanding 
that many of these so-called schemes are directed to a great degree to- 
ward people in the elderly age bracket? Are they the ones suffering ? 

Mr. Warsurton. I do not think there is any question about that, 
Congressman. 

May I have Mr. Farr, who is Assistant General Counsel, Fraud and 
Mailability Division, answer your question? I think that he could 
give you some examples that might be helpful. 

Mr. Farr. I think, Mr. Congressman, that a great many of these 
types of schemes are ‘directed to the aged, to people who are afflicted 
with conditions that are incurable. Howev er, there have been any 
number of recent claimed cures for various products for people suf- 
fering from coronary conditions and for various types of afllictions 
which their products are totally worthless for in combating or ade- 
quately treating. 

I believe for the most part that it would be true to say that most 
of these claims are directed toward the aged with incurable condi- 
tions. 

Mr. Oxtver. Who are already in a position to have little enough 
money to get along on ? 

Mr. Farr. That is right. 

Mr. Ottver. They are victimized out of the few dollars they have 
and we should direct our attention toward that ? 

Mr. Warsurton. This is demonstrable, Madam Chairman, and if 
I may make a point here to further reply to the Congressman’s ques- 
tion—I hope this is in clarification—let me indicate this: We are re- 
questing here that the interim impounding order procedure which 
existing legislation under 259 (a) and (b) gives with respect to ob- 
scenity cases be also extended with respect to fraudulent schemes, 
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which we do not have in the whole statute 259(a) and 259(b), refer- 
ring to, in short, the effort to secure payment based upon fraudulent 
schemes exercised through the mails. 

There is no explicit expression of authority in the existing statute 
that the Post Office Department has interim impounding authority 
with respect to fraudulent schemes. It has been held in four or five 
cases, since the basic legislation was passed, that the Postmaster Gen- 
eral has this authority with respect to fraudulent operations by im- 
plication and just a few weeks ago a district court in New Jersey 
held that we do not have that authority even by implication. We feel 
that we do, of course, largely on the basis of the previous holdings to 
that effect. We feel that this is an opportune time to have the Con- 
gress express its desire that the Post Office Department—if it believes 
it proper and we urge upon you that it is proper—specifically state 
that the interim impounding authority does extend to fraudulent 
operations. 

I might indicate to you that when the basic legislation was originally 
being discussed, as the Congressman ascertained in his exchange with 
Mr. Dowdy earlier, that the American Bar Association did oppose the 
extension of the authority on fraudulent operations. Their concern 
was completely bona fide and they felt that an opportunity might 
exist if this interim impounding order were extended to do injury to 
bona fide businesses. This is one of the reasons why we have ex- 
pressed on the record at some length our intention to use interim im- 
pounding authority with respect to fraudulent schemes, and for that 
matter, with respect to the dissemination of obscenity, only in rare 
cases and always consistent with those concepts which we have indi- 
cated would go to comprise the concept of the public interest. It is 
not our desire to cause serious, much less irreparable, injury to any 
legitimate mail order promotion. 

Mr. Outver. Madam Chairman, just one more question. 

On the other phase of this situation, Mr. Warburton, there is one 
thing that bothers me somewhat and that is this, concerning the in- 
terests of the aggrieved person or respondents. I am not an attorne 
so if I do not use the proper language you will realize why, but, as 
understand the present situation, if a person you wish to take some 
action against has his mail impounded, he has some immediate re- 
course ; does he not ? 

Mr. Warsurton. Yes, sir. 

Mr. Otiver. Can some court procedure give him recourse from any 
action you might take? 

Mr. Warpvrton. Yes, sir. You will recall, as I said awhile ago, 
that under existing law an interim impounding order may be laid only 
with respect to an alleged purveyor of obscenity and not with respect 
to an alleged fraudulent schemer. The interim impounding order, 
when issued, directs the postmaster of the city of the promoter’s 
residence or of the city where the promoter has his return address to 
withhold return remittances to the promoter. It also directs that the 
promoter be given ample opportunity to examine his mail and to 
receive all of his mail which is not connected with the mailing with 
which the Post Office Department is concerned. Thus, in the highly 
unusual case where we would issue an interim impounding order 
against a business involved in several simultaneous mailings, the 
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businessman would certainly receive all mail not relating to the one 
mailing which we were challenging. Of course, as you realize, most of 
the time we go after a one-shot operator, who is operating under a 
fictitious name, and whose modus operandi is invariably to get his 
remittances fast, close up, and open up again under another fictitious 
name. 

The present proposal—we, of course, support its inclusion—very 
specifically states on page 2, line 8, that this extends the language 
which appears in the basic statute in this respect. I believe your ques- 
tion primarily was directed as to whether, if the interim impounding 
order is laid by the Postmaster or the mail of the promoter is im- 
pounded and withheld from his receipt. 

The section I just cited to you, we believe, extends the existing right 
to the respondent to come in and examine the mail and sort out that 
which is not identifiable with the enterprise which is under the interim 
impounding order by also giving him a right to petition generally, 
if he feels that the action of the whole interim impounding order, or 
the enforcement of it, is arbitrary or capricious. 

Mr. O xtver. I think that is all I have, Madam Chairman. 

Mrs. GranaHan. Thank you, Mr. Oliver. 

Mr. Cunningham ? 

Mr. Cunnineuam. Mr. Warburton, having in mind the setbacks 
that were given in the Lady Chatterly case, I am wondering if you 
could estimate the loss to the Post Office Department in carrying books 
at the special low book rate such as for 100,000 books? 

Mr. Warsurton. This is a rather difficult question to answer, Mr. 
Congressman. 

At the time that the Lady Chatterly matter was before the Depart- 
ment and was headed for the courts—let me interject that the statute 
we are discussing today and the legislative proposal we are discussing 
today had no bearing upon the Grove case, which was the Lady Chat- 
terly case—we did make some computations. Actually they are esti- 
mates and not empiric computations of complete exactness. What 
you are really driving at, I believe, Congressman Cunningham, is 
whether the taxpayer, through the Post Office Department, sub- 
stantially subsidizes mail matter such as the unexpurgated version of 
Lady Chatterley’s Lover, or other matter which some may consider 
not worthy of carriage in the mails, thereby costing the taxpayer ad- 
ditional sums of money. 

We estimated at the time I just identified to you that the postal 
loss of revenue with respect to “Lady Chatterly’s Lover” issue as pub- 
lished by Grove Press, which weighed 1 pound 3 ounces—and this is 
the basis on which we make these estimates—on 100,000 copies the 
loss was $2,254 for transshipment from New York to Chicago. 

Mr. CunnincHamM. That is the loss? 

Mr. Warsvrron. That is right. 

On the same number of copies, $11,259 from New York to San 
Francisco. 

You understand, sir, that I said a moment ago that this is not an 
absolute figure but it is only an estimate because a great number of 
factors have to be taken into account in making these kinds of com- 
putations when material is actually presented for transmission, 

For example, the number of items that are boxed together, and so 
forth, would enter into this. This is purely an estimate. 
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Mr. Cunntnenam. Would there be any way of getting at this 
through the book-rate angle? 

Mr. Warnurton. We have that under consideration right now, sir. 

Mr. Cunnincuam. Mr. Warburton, is there any basis for a conten- 
tion that this is a censorship bill ? 

Mr. Warsurtron. Of course, some people will always contend that 
any law of this character is a censorship bill. The fact of the matter, 
as we see it, is that the existing law is not censorship, and inasmuch 
as this bill is merely an effort to make it more workable and practical, 
this bill is not censorship either. The statute’s sole purpose is to pre- 
serve the status quo so far as the delivery of remittances to the pro- 
moter of allegedly obscene merchandise or of fraudulent schemes is 
concerned. Delivery of remittances is denied to permit the final de- 
termination as to obscenity or fraud to be made. If the determina- 
tion is in the respondent’s favor, delivery is then made. If the deter- 
mination is against the respondent, the remittances are returned. We 
are, as the Court has bore 9 talking about a form of attachment for 
the duration of the administrative proceedings. Incidentally, I may 
say, the law gives the respondent the right to receive mail which is 
identifiable as not being connected with the enterprise in question. 

Mr. CUNNINGHAM. Mr. Warburton, I note that on page 5 of the 
report of the Postmaster General, reference is made to subsection 6(c), 
creating a new statutory right, permitting a person aggrieved by the 
Postmaster General’s order to appeal on the substantive merits and 
on the administrative record to the court of appeals. Is this subsee- 
tion the only change in statutory rights? 

Mr. Waxpurton. As you say, this is a change in statutory rights 
and, in fact, it clearly gives the respondent—that is, the person against 
whom the Post Office Department is proceeding—a new statutory 
right. At the present time there is no right of appeal to the court of 
appeals under these circumstances. In addition, I might point out that 
a statutory right is created by the new 26-day provision, and I invite 
your attention to subsection a(2), beginning on page 2 2 at line 8. That 
subsection gives to the mailer the right to petition the district court 
for an injunction restraining the postmaster from enforcement of the 
order if the issuance of the temporary impounding order was arbi- 
trary or capricious. At the present time, the mailer goes into the 
district court and is pretty successful, but the fact is he has no specific 
statutory right to do so. In other words, two new statutory rights 
are created in this bill—the right of appeal to the court of appeals 
and a confirmation of the right ‘to go into the district court to set aside 
the interim impounding order when the interim impounding order has 
been arbitrarily or capriciously issued, 

Mr. Cunninocuam. Mr. Warburton, we have recently read that an 
appellant judge in New York City refused to continue a ban imposed 
by the Postmaster General on the unexpurgated version of the book 
“Lady Chatterley’s Lover,” the coritroversial novel by D, H. Lawrence. 
I have several questions to ask. First, wasn’t the Post Office Depart- 
ment action in banning this issue of this book from the mail taken 
under some other law than that which we are now considering? See- 
ond, was there any time factor, such as 20 days or 45 days, involved in 
the banning of that book from the mails? Third, am I correct in 
saying that the action taken regarding that book had nothing to do 
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with the matter under consideration this morning—namely, legisla- 
tion dealing with the detention of mail for temporary periods in the 
public interest and with certain corollary matters ¢ 

Mr. Warsurron. As you imply, the Grove Press case, which in- 
volved the unexpurgated issue of “Lady Chatterley’s Lover,” was 
taken under another law, and has nothing to do with the matter we 
are considering here this morning. That case was a mailability pro- 
ceeding under 18 U.S.C. section 1461. There, copies of the books 
offered for mailing were denied transmittal and held pending an ad- 
ministrative determination as to whether the book was mailable matter. 
The law which H.R. 7379 proposed to amend is aimed at stopping the 
delivery of remittances in payment for allegedly obscene or fraudulent 

material. These remittances are in response to circulars or advertise- 
ments which have already been delivered through the mail. These 
remittances have come into the custody of the postmaster for delivery 
to the promoter after the administrative proceeding against the scheme 
has been started. There was no time factor involved in that case in 
the sense we are discussing here. 

Mr. CunninGuam. In conclusion, I would like to say that I am par- 
ticularly happy to be notitied periodically of the work that Mr. Farr 
is doing. He sends us a summary of the cases he has worked on and 
the success that he has had. He keeps us informed. I know there 
is a great deal of detail and hard work involved in this and he is 
doing a very fine job. We appreciate these reports. 

Mr. Farr. Thank you, sir. 

Mr. Wars suRTON. Th: ink you, Mr. Congressman, for your interest. 

Mrs. Grananan. Mr. Warburton, I have heard it said by a great 
many people that we do have penalties prescribed in the Federal 
criminal obscenity law for ample protection to our country against 
obscene materials and, therefore, legislation such as we are “consider- 
ing this morning is entirely unnecessary. 

1 certainly do not agree with that view. Would you care to com- 
ment at this point / 

Mr. Warsurron. I would like to, Madam Chairman. 

First, let me say, as you know from your knowledge of our Depart- 
ment, our previous discussions before your committee and with you 
upon this subject matter, the primary responsibility within the De- 
partment for the initiation and prosecution of criminal actions lies 
with the Office of the Chief Inspector. 

To quickly refresh the memories of the members of the committee, 
you may recall that Chief Inspector Stevens, on April 22, in his 
testimony on your opening hearing, mentioned to you that the ordi- 
nary procedure in matters of that nature would come to his attention 
and those which appear to be capable of sustaining a criminal prosecu- 
tion are referred immediately upon identification to the appropriate 
U.S. attorney for his consideration and determination as to whether 
he should initiate a criminal proceeding. 

The point I want to make is this: In your criminal statute you 
have the objective—and I think it is what Professors Paul and 
Schwartz were referring to in the Pennsylvania Review article I read 
to you a moment ago—of penalizing the operator by the imposition 
of either a fine or a penalty or imprisonment, or both, on conviction. 
This objective is not the same objective that the administrative pro- 
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cedure, and particularly the implementation of the administrative 
procedure by this legislation, that we are discussing today, seeks to 
accomplish. What this legislation seeks to accomplish is to deny 
to the promoter or to the purveyor the ability to receive the moneys 
that have been sent to him by citizens in response to the advertisement 
of fraudulent schemes or obscene material that he has already sent 
through the mails. We believe that each of these procedures—the 
crimin: il and the administrative—is necessary, each having its own 
objective, each being different. 

We also believe that if we can get the thing set up correctly, that 
they become completely comple mentary and that the one should be 
initiated simultaneously with the other. 

Therefore, I wish to say that we do not feel that the criminal 
statutes should be repealed or toned down, nor do we feel that they 
alone are sufficient. 

Mrs. Grananan, Thank you, Mr. Warburton, for the very effective 
testimony you and your associates have presented to us this morning. 
This subcommittee is interested in taking any action that will serve 
to curb the sending of obscene matter through the mails. I recog- 
nize the bills that are now under consideration may require some 
technical amendments and I wonder if you would be able to return 
on Monday to answer any further questions ? 

Mr. Warsurton. I would be very happy to help in any way, Madam 
Chairman. 

Mrs. GRANAHAN. Thank you very much. 

Mr. Warzurton. Thank you for the opportunity. 

Mrs. GranaHAn. Our next witness will be Mr. Ernest Angell, chair- 
man of the board of directors of the American Civil Liberties Union. 


STATEMENT OF ERNEST ANGELL, CHAIRMAN OF THE BOARD OF 
DIRECTORS, AMERICAN CIVIL LIBERTIES UNION 


Mr. AnceLLt. Madam Chairman and members of the committee, I 
have a formal written statement which I would ask leave to submit 
as a part of the record. 

Mrs. GRANAHAN. Very well. 

(The statement follows :) 


PREPARED STATEMENT OF ERNEST ANGELL, CHAIRMAN OF THE Boarp oF DIRECTORS, 
AMERICAN CIvIL LIBERTIES UNION 


My name is Ernest Angell. I am the chairman of the board of directors of the 
American Civil Liberties Union, a nonprofit membership organization whose 
members are concerned solely with the protection of the civil liberties of all 
persons, and I testify on its behalf today. I was born and lived the first 30 years 
of my life in Ohio; since then I have lived and practiced law in New York City. 

Iam here to testify on Mrs. Granahan’s bill, H.R. 7379. 

It is hardly necessary to observe that all of my colleagues of the union and 
I are as aware as any other Americans of the problem of juvenile delinquency— 
which without doubt motivates the legislation under consideration today. It is 
natural that in our common desire to meet that challenge effectively we should 
cast about for the plausible cause and for the ready-to-hand solution—so we 
hope. The emotions of pity and indignation lead to the persuasive conclusion 
that if we just give some public official broad power to stop the flow of “smut” 
we will then have gone a long way to insulate our children from pernicious 
influences which, unrestrained, lead them into degredation and crime. 

I urge reconsideration by you of the proposal to extend so broadly the discre- 
tion of the public office in question. 
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As the Supreme Court has told us, we cannot constitutionally reduce all of our 
literature to a level fit for consumption by children. Butler v. Michigan, 352 
U.S. 380 (1957). 

I shall urge upon you at least three principal objections to this bill. First, 
the unlimited discretion to be vested in the Postmaster General to impound 
incoming mail, by the key phrase of the “public interest” as the sole standard, 
puts this power over into the unconstitutional area—for vagueness. Second, the 
draftsmanship is so careless as to create a tangle of confusions. Third, cen- 
sorship of the printed word is inherently bad, and especially so when it is to be 
exercised by a public official with as notoriously poor a record of judgment as 
this one. 

Now as an introduction I wish to state our general policy on the complex and 
difficult question of obscenity. We hold that the constitutional guarantees of 
free speech and press apply to all expression, and that there is no special cate- 
gory of obscenity or pornography to which different constitutional tests apply. 
To be consistent with our view of civil liberties, of constitutional freedoms, an 
obscenity statute at least must be definite enough to guide the average man and 
must also require that, before any material can be held to be obscene, it must 
be found to present beyond a reasonable doubt a clear and present danger of 
normally inducing behavior which has been made criminal by a valid statute. 
We are of course aware that the U.S. Supreme Court has upheld the constitu- 
tionality of the Federal obscenity statute, but we shall continue to press our 
views for a broader concept of the first amendment and hope for a reversal of 
that ruling. (I might also add that the union is constantly engaged in rethink- 
ing and reexamining its policy formulations, and that this policy view of ours 
on obscenity is no exception. ) 

But you are not here concerned with the constitutionality or civil liberties as- 
pects of the Federal criminal obscenity law. Your concern today, and ours, is 
with the due process administration by the Post Office of the Federal impound- 
ing-of-obscene-material law. And it is our belief, supported by clear judicial 
precedent, that H.R. 7379 clearly violates the due process of law and the 
freedom of speech protections of lawful conduct embodied in our Constitution. 

Under 39 United States Code section 259a, the Postmaster General may re- 
turn to senders any mail addressed to persons who, he believes, are engaged in 
the dissemination of obscene materials, marking such mail as unlawful. 

H.R. 7379 does not deal expressly with section 259a; it amends section 259b, 
the enforcement arm of 259a. As it presently stands, 259b empowers the Post- 
master General to impound all mail addressed to the person he believes to be 
a disseminator of obscene materials, when he finds this necessary to the en- 
forcement of 295a, and within 20 days thereafter to seek and obtain a court 
order continuing the impounding in accordance with the court’s discretion—if 
the court finds that the continuation of such an order is reasonable and neces- 
sary to the enforcement of 259a. The scope of 259b is no broader, now, than 
that of 259a—obscenity as the test. 

H.R. 7379 goes much further. It provides that the impounding order may be 
issued merely when the Postmaster General determines that such action is in 
the public interest, and extends its effective period to 45 days. And, when the 
question is before a court of whether it shall continue the impounding order, the 
standard will be, not as at present whether such continuance is reasonable and 
necessary to the enforcement of 259a, but only whether it is in the public 
interest. 


The standard 


We believe that the standard for the impounding ban, of merely being in the 
public interest, is clearly unconstitutional. The Supreme Court has already 
stricken down as unconstitutional a local law of almost identical language 
which would have permitted an administrative board to ban the exhibition of 
motion pictures found by it to be “prejudicial to the best interest of the city.” 
Gelling v. Texas, 348 U.S. 960 (1952). There is no logical disinction between 
the Gelling standard and the proposed Post Office standard of this bill. The 
language before you is so completely vague that it permits the Postmaster 
General to invoke whatever personal whim he pleases to clothe with the public 
interest garment. This is no standard at all. Statutes which prescribe no 
standards by which to guide the administrative officer have been repeatedly 
held to be unconstitutional in cases in the free speech area. For example, we 
cite the cases of Kunz v. New York, 340 U.S. 290 (1951) and Niemotko v. 
Maryland, 340 U.S. 268 (1951). 
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And the danger of such vague statutes, as a practical matter, is shown by the 
fact that the movie in the Gelling case (“Pinky”) was banned solely because 
it showed Negro and white children playing together. This illustrates the poten- 
tiality of grave abuse opened up by the proposed legislation. 

We note further that section 259b in its present form “indicates the aware- 
ness of Congress that the Postmaster General was being therein given great and 
unusual power, and that strict limitations upon the exercise of such power were 
required.” Toberoff v. Summerfield, 256 F. 2d 91, 94 (C.A. 9, 1958). No public 
officer should ever be given such power of unlimited discretion, however exalted 
his positiou, however sincere he may be. 

The proposed new 45-day limitation 

It has already been judicially noted that the power of the Post Office Depart- 
ment to impound mail touches basic freedoms, and that its exercise “may as 
effectively close down an establishment as the sheriff himself.” Summerfield v. 
Sunshine Book Company, 221 F. 2d 42, 45 (C.A.D.C, 1954, cert. den., Stanard vy. 
Olesen, quoting Mr. Justice Douglas). And it has also been held that the 20- 
day expiration date on an administrative impounding order, absent a sustaining 
court order, “is the most important of these built-in limitations” upon the exer- 
cise of the extraordinary power of the Post Office under section 259b. Toberoff 
y. Summerfield, supra, 256 F, 2d at 94. H.R. 7879 would more than halve this 
protective limitation. 

As noted in the Toberoff and other cases, the power to harass by the impound- 
ing method is destructive ; extended to 45 days, the power to impound becomes the 
power to destroy—all without the requirement of any hearing, without any due 
process whatsoever having been afforded, and even without any final determina- 
tion by the Postmaster General or by any court that the material being dis- 
seminated is in fact obscene. 

If it is finally determined that the material sent by the disseminator is not 
obscene, then he has been financially punished in the meantime (45 days) as 
severely as the convicted disseminator of obscenity who has had a stiff fine im- 
posed upon him after a criminal trial—perhaps more severely. If the material 
be finally found obscene, then the person may still have suffered unjustified in- 
terference with his business by nondelivery of all other materials not found 
obscene; for we know of no practical method by which his mail exclusively con- 
cerning the nonobjectionable parts of the business can be sorted out from the 
mail dealing with the objectionable part. Though the disseminator may examine 
his incoming mail “and receive such mail as clearly is not connected with the 
alleged unlawful activity” (under both the present and the proposed legislation), 
still this cannot be done—unless the word of the disseminator is taken for which 
mail is and which is not so connected—without exposing his private correspond- 
ence to the scrutiny of the post office official. We submit that this requires a 
person to undergo an unlawful search and to impound without a warrant, in 
violation of the fourth amendment to the U.S. Constitution. And, of course, we 
contend that the power to impound without any prior judicial determination, on 
the mere say-so of a Government official, violates that same prohibition, as well 
as the first amendment. 

It might be argued that a provision in this bill, (a) (2), which would give the 
vendor of the material the right to obtain an injunction restraining the enforce- 
ment of the Postmaster’s impounding order, may prevent some of the evil we 
perceive. While this is a partial protection, it certainly is quite inadequate, 
for a court order restraining the Postmaster may be granted only if it be shown 
that the issuance of the order was “arbitrary and capricious.” Thus, the Post- 
master General might be completely wrong, it might not be in the public interest 
to ban incoming mail to the vendor, the outgoing material that produced the ban 
might not be obscene in the final analysis—but the Postmaster General could be 
restrained by a court only if he had been “arbitrary or capricious.” This is a 
far narrower scope of judicial review of administrative acts than can be found 
in virtually any other statute in this general area with which we, at least, are 
familiar. 


Some confusing ambiguities 

The proposed legislation presents certain ambiguities in the court procedure 
which may well cause substantial confusion. First, query as to whether there 
can be an appeal from a court order on a finding that the Postmaster General’s 
order was (or was not) arbitrary or capricious; and if reviewable, what is the 
scope of the review? Secondly, the proposed legislation provides that an ap- 
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peal from the order of the court shall be allowed “as in civil causes,” but it is 
not clear whether this refers merely to an order of a court procured on a mo- 
tion of the Postmaster General, or also to other types of orders which might be 
secured during the proceedings governed by 259b. Thirdly, startling uncer- 
tainty is created by the wording of (a) (1) that the order of the Postmaster 
to hold and detain mail is to be in effect for 20 days, though the order normally 
will not expire for “the 45 days’—(a) (38). These two subsections flatly contra- 
dict euch other as to the status of the order between the 21st and the 45th days. 
Fourthly, provision is made for review of the final order of the Post Office in 
the U.S. courts of appeals, though it is not clear whether this review is in 
addition to, or as a substitute for, an injunction proceeding in the district 
court. 


THE POST OFFICE AS A CENSOR 


To us, all censorship is suspect; it should be exercised only by the adult 
public, through the freedom of everyone to read and see what he wants, to re- 
jects what he dislikes. The powers of a censor are almost inevitably abused. 
This is revealed by the fact that the U.S. Supreme Court has in recent years 
reversed as a violation of freedom of speech and press evry act of every 
movie censor board and every act of the Postmaster in banning as “obscene” 
materials from the mails which have come before the Court for review. I will 
not bore this committee with a recital of the list of cases, many of which are 
listed in an annexed appendix. 

The Post Office censorship, moreover, usually operates in secret, unless the 
publisher goes to court to battle it out or otherwise himself discloses the ban. 
It has been impossible, so far as we are aware, to obtain from the Post Office 
a list of titles banned. All that it discloses are the names of authors whose 
works it has suppressed. But what it has disclosed shows that—like all censors 
who must necessarily err on the side of suppression—it has acted not only un- 
reasonably, but absurdly. For the Post Office has ruled obscene works by such 
authors as Hemingway, John O’Hara, James Jones, John Steinbeck, Norman 
Mailer, Charles Jackson, Richard Wright, Somerset Maugham, Alexander 
Dumas, Voltaire, DeMaupassant, Zola, and Tolstoi. De Grazia, “Obscenity and 
the Mails,” 20 Law and Contemporary Problems 608, 615 (1955). 

Both sections 259a and 259b in their present and proposed form are entirely 
unnecessary; the tough penalties prescribed in the Federal criminal obscenity 
law afford ample protection to this country, if protection there need be, against 
obscene materials. There is no reason to give the Postmaster the power to sup- 
press. As Judge Bryan had noted recently in the “Lady Chatterley’s Lover” 
case, in New York City, the Postmaster General— 

“* * * has no special competence to determine what constitutes obscenity 
within the meaning of” (the Federal obscenity law) * * * 

“* * * The determination of such questions is peculiarly for the courts, par- 
ticularly in the light of the constitutional questions implicit in each case.” 
Reader’s Subscription, Inc. v. Christenberry, S.D.N.Y., Civ. No. 147-87, July 21, 
1959 (not yet reported). 

If for any reason the criminal obscenity statutes are deemed insufficient to 
protect the public, we know no reason why the Post Office should not be re- 
quired to proceed as the Customs Bureau is required to do before it may sup- 
press alleged obscene material, that is, to bring an action in a Federal district 
eourt to condemn the material. There a jury trial can be had. See title 19 
United States Code, section 1305. (We also note that it has been held, in an 
opinion written by Mr. Justice Potter Stewart when he was on a Federal court 
of appeals, that a jury trial is the right and appropriate way of determining 
the question of obscenity. United States v. Volanski, 246 F. 2d 842 (1957). 

The Post Office is aghast at the fact that citizens complain against its attempts 
to brand as obscene materials which have been repeatedly ruled by court deci- 
sions not to be obscene. It is highly improper for the Post Office as a division 
of the executive branch to declaim against the rulings of our courts: it should 
accept them. The Post Office has even gone to the extreme by attacking attor- 
neys who have procured favorable court decisions for their clients. These law- 
yers are no more to be condemned than the attorneys for the Post Office who 
seek to obtain an “obscenity” finding as to material which is later found by the 
courts to be protected by freedom of press. We also think it is unseemingly and 
improper for the Post Office to attack organizations which defend freedom of 
speech. We have noted that within the past few years every Post Office censor- 
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ship case which has reached the United States Supreme Court has resulted in 
that Court ruling against the Post Office. Under these circumstances, postal 
diatribes of emotional pique against organizations which took positions later 
upheld by the courts are understandable—but entirely unjustifiable. 

We suggest that the Post Office should busy itself with an attempt more nar- 
rowly to construe and correctly to apply the decision of the Supreme Court in 
Roth as to what obscenity means, so that these administrative rulings may be 
upheld when they reach the appellate courts. To attempt to evade or cry down 
the decisions of the courts is not becoming. 

As the Supreme Court said in Roth v. United States, 354 U.S. 476, on the 
“fundamental freedoms of speech and press,” 

“Ceaseless vigilance is the watchword to prevent their erosion by the Congress 
or by the States. The door barring Federal and State intrusion into this area 
cannot be left ajar; it must be kept tightly closed and opened only the slightest 
crack necessary to prevent encroachment upon more important interests. It is 
therefore vital that the safeguards for judging obscenity safeguard the protec- 
tion of freedom of speech and press for material which does not treat sex in 
a manner appealing to prurient interest.” 354 U.S. 488. 

No one should be condemned for exercising the ‘ceaseless vigilance’? which the 
Supreme Court tells us is necessary. Nor should the door barring Federal in- 
trusion into the area of freedom of speech and press be opened by any legislation 
(such as discussed here) which would vest greater censorship powers in one 
man, the Postmaster General, than are possessed by a censor board anywhere 
of which we are aware, save the censors behind the Iron Curtain. 


APPENDIX 
SUPREME COURT DECISIONS OVERTURNING POST OFFICE DETERMINATIONS OF OBSCENITY 
One, Inc. v. Olesen, 355 U.S. 371. 
Sunshine Publishing Company v. Summerfield, 355 U.S. 372. 


(No recent case has been found in which the Supreme Court has upheld the 
ruling of the Post Office on obscenity.) 


CASES IN WHICH THE SUPREME COURT HAS REVERSED DECISIONS OF STATE CENSOR 
BOARDS ON MOTION PICTURES 


Joseph Burstyn, Inc. vy. Wilson, 842 U.S. 495 (“The Miracle”). 

Holmby Products, Inc. v. Vaughn, 350 U.S. 870 (“The Moon is Blue’). 

Times Film Corp. v. City of Chicago, 355 U.S. 35 (“Games of Love’). 
Commercial Pictures Corp. v. Board of Regents, 346 U.S. 597 (“LaRonde”). 
Superior Films vy. Department of Education, 346 U.S. 587 (“Native Son and M’’). 
Gelling v. Texas, 348 U.S. 960 (“Pinky”). 

Kinglet International Pictures Corp. v. The Regents of the University of the 

State of New York, 79 S. Ct. (“Lady Chatterly’s Lover’). 

Mr. Ancety. I would prefer, with your permission, to talk about 
the subject matter of that statement within its general framework. 

I realize I am undoubtedly one of a minority who appear to object 
to the bill and criticize it, but, with all respect certainly for the mo- 
tives that have prompted those who support the bill and the framing 
of it. 1 do so, however, without any embarrassment in being one of 
a presumed minority of objectors to the bill. 

[ have to confess to a slight feeling of resentment against the type 
of criticism which is sometimes expressed. I heard some of it this 
morning from the lips of the first witness, the gentleman from Texas, 
who spoke of those who come out from the “cracks and crevices” to 
object. 

The Postmaster General himself, in a public statement of May 12 
referred in scornful and derogatory words to the ; 


merchants of the type of material here under discussion who are able to retain 
high-priced lawyers who know all the tricks and that they have too often used 
the tricks of hamstringing, delaying, and confusing action. 
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I think it unbecoming on the part of a high public official to criticize 
lawyers who appear to defend what they assert are the constitutional 
rights of their clients in due process before the courts. That is highly 
unbecoming, I think. 

In the organization I represent we are not high-priced lawyers. 
We have no clients in the specific or ordinary sense of the word but 
we are a cross section of the American public. 

Our organization is nonprofit and is devoted solely to the main- 
tenance of the Constitution and particularly the Bill of Rights of all 
citizens. 

Since I am a stranger to you, may I, without apparent digression, 
say a brief word about myself ¢ 

I was born and lived the early part of my life in the Middle West. 
I have more lately lived in New York and I am a lawyer by profes- 
sion. I have been practicing law for some 45 years except for mili- 
tary service in France in the First World War and 2 years when I, 
too, was a Government bureaucrat. I have some experience with 
that but not in this area, however. 

I have been active in bar associations, both local and State, as well 
as national. I have had the honor of being elected to office in two 
of the principal bar associations of New York and I am the present 
chairman of a large committee of the American Bar Association. I 
do not speak here today by any authority of, or on behalf of, these 
associations. 

I speak only on behalf 

Mr. Cunnrncuam. May IL ask the witness a question ? 

Which committee are you a chairman of ? 

Mr. Ancetu. This has no relevance, sir, to this particular issue, of 
course. 

Mr. Cunninouam. I understand. 

Mr. Anceti. I want that clearly understood. I do not speak in the 
name of that committee. 

Mr. Cunnrnenam. I understand that. 

Mr. Anceti. I have been for 3 years, I think it is, chairman of the 
American Bar Association Committee To Cooperate With the Inter- 
national Commission of Jurists. It is a large committee of some 
16 or 18 members quite widely representative geographically. 

Mr. CunnincHuam. May I say one other thing before the witness 
proceeds? 

In his opening statement he mentioned something about the Post- 
master’s criticism of certain lawyers. 

Mr. ANGELL. Yes. 

Mr. Ccunnincuam. I know you believe in freedom of speech and I 
wonder if it is not all right still in America for a person to criticize 
another person without being subjected to criticism ? 

Mr. Ancetu. He has a right in the formal sense of the word, cer- 
tainly. I still think it unbecoming to criticize lawyers for represent- 
ing clients, whatever the nature of the clients’ businesses may be. 
That is a part of the obligation, in a social sense, of our profession. 
The lawyer is not to be associated with the business of his clients, 
provided what he does is according to the ethics of his profession. 

Mr. Cunninocuam. I am not a lawyer but I feel as though I will 
always be free to criticize them if the occasion demands. I would 
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feel a little handicapped as an American citizen if I did not have 
that feeling, that I should be critical in certain cases. 

Mr. Ance.u. Lawyers should not be criticized for exercising the 
function of their profession. 

Mr. Suiptey. I can say along that line that neither should Con- 
gress. I say that Members of Congress would come under the same 
category you have placed attorneys, as far as criticizing legislation 
in the past. J am sure that it is your feeling, and I will go along with 
you on that. I agree with you on that. 

Mr. Ouiver. Madam Chairman, may I also make a contribution 
here for what it may be worth ? 

When the gentleman is speaking about representing a minority, 
I think perhaps I can fully appreciate his feelings because I have 
been a minority so many times that I know it is not the easiest thing 
in the world to be. You have my utmost sympathy, at least on that 
point. 

Mr. CunnincHam. Madam Chairman, I agree, and while the gen- 
tleman is a minority. I happen to be in the same position of being a 
minority Member of Congress. 

Mr. Ance.u. I cannot say that I have read all of the testimony 
that has been offered before your committee, Madam Chairman, but 
I looked it over and I know that at least a very strong preponderance 
of the witnesses and the testimony have been in favor of your bill, 
both as to the purpose of it and apparently the structure of the bill 
itself. Those who will come forward to express disagreement are, 
like myself, therefore, in the minority. ‘That has nothing to do with 
the merits of whatever issue there may be, I submit, of course. 

Mr. Suretey. Madam Chairman, may I ask the witness a question, 
please ? 

Mrs. GrananAn. Yes. 

Mr. Suiptey. I realize it is 5 minutes to noon, but I just wonder 
do you object to the 20-day law that is set up now / 

Mr. ANGELL. May I come to that later, Mr. Congressman ? 

Mr. Suretey. Yes. 

Mr. ANGELL. Certainly, I will touch on that. 

Mr. Surptey. Go right ahead. 

Mrs. GRANAHAN. I might like to say to the gentleman, go right 
on with your testimony. We are not in session today, so we can 
continue our hearings. 

Mr. Angew. I heard you were not. Anyway, I have to get a plane 
but not quite immediately. I hope I will not trespass too long on 
the indulgence of your time. 

However, one brief word further about the Civil Liberties Union. 
It has been in existence for 40 years. It has 40-odd thousand mem- 
bers over the country and in every State of the Union. It has 25 
local affiliates and our work and our purposes have been widely and 
frequently commended by some of the most important figures in 
American life. Jet 

I take it that we are considering here today not what obscenity is 
or the possible definitions of it, or whether the Supreme Court has— 
as the gentleman from Texas, the first witness this morning said— 
taken the heart out of the criminal penalty statute by its decision 
late in June. I would enjoy debating with him on that issue, if it 
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were before you, which it is not, but we are here concerned solely 
with the strengthening as proposed of section 259 (b) with respect 
to the impounding of incoming mail to a publisher or other dissemi- 
nator of material believed by the Post Office to be obscene. 

We think the basic principle is wrong. 

I will touch on the reasons very briefly and say that the amendment 
is unwise and, in most of its features, improper, Madam Chairman. 

Let me say first though that | and my colleagues in the union, and 
I personally, are in full sympathy with the concern which we are 
sure motivates your committee and many other Americans of equal 
honor and sense of responsibility over the possible effect upon our 
children of literature—the word “literature” in quotation marks—ot 
the kind which this and similar measures are aimed at. I am not 
here to support that kind of literature, of course. Iam the father of 
a group of children and the grandfather of more. I want my children 
and my friends’ children to have before them for consumption the 
kind of printed and visual matter which we can all agree is, I am 
sure, the best. 

So, we are not here to support the “merchants of filth” as I believe 
they have been called by that type of so-called literature. 

We think that censorship, in the sense of suppression and guid- 
ance, is properly the function of the parents, the guardians and the 
schools. It is not the function of a public official who has no special 
qualifications for that. 

I want to touch on that a little later. 

First, as to the bill, the standard for the impounding of incoming 
mail to the publisher or disseminator is to be the view of the Post- 
master General as to what is in the public interest. That is on line 
9 on page 1. That substitutes a new standard. I have no patent of 
authority to speak, obviously, for any court, nor do I purport to be a 
legal prophet. 

I do lay before you the most profoundly serious conviction that 
that is an unconstitutional test and that the greatest doubts exist that 
when it has reached the appellate courts that test will be sustained. 

This is not a court, of course; but I would refer you for careful 
examination, if I may, to the Supreme Court case in 1952 of Gelling 
v. Texas in 343 U.S. There the language was almost identical with 
your “public interest” language in this bill. That was a case in 
which a local ordinance of a city in Texas gave an administrative 
board the power to ban exhibitions of motion pictures. The subject 
matter was not obscene matter in the printed sense but motion pic- 
tures. The purpose was the same. The standard there stated in that 
ordinance was “if it was found to be prejudicial to the best interests 
of the city.” 

The Supreme Court struck it down as unconstitutional. It is too 
vague. 

There is another Supreme Court case, the Zargen case in 318 U.S. 
That was a city ordinance dealing with permits to speak in the public 
streets, to be issued by the mayor who would do so only if he deemed 
it proper or advisable. That was held to be unconstitutional. 

T have a great degree of conviction in my objection to that part of 
the bill, which is almost the heart of it, the substituting of a new 
standard, 
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Mr. Ouiver. Would the gentleman mind if I interrupted 4 

Mr. Ancenn. Certainly. Rather, not at all. 

Mr. Oniver. I hesitate to debate -with the gentleman, if it might be 
ealled that, upon such points as constitutionality or phraseology be- 
cause cert: tinly I am not competent to do that with what L know to be 
the expert background of Mr. Angell. 

However, it occurs to me that in this language on page 4 in your 
written statement where you have referred to this (Gelling v. Texas 

‘ase, where the language 1s used, “prejudicial to the best interests of 
the ¢ ity,” could there be any variance of opinion as to what a means 
by the word “city” in terms of the words “public interest”? Could 
there be any uncertainty as to whether “city” and “public Brewer 
are synonymous 

Mr. Ancett. Mr. Congressman, I think that the inclusion of the 
words “of the city” was merely because that was a local ordinance 
and was obviously limited to the area in which the ordinance could 
be effective. 

In the bill before you there is no such geographic limitation except, 
of course, the whole area of the United States subject to the jurisdic- 
tion of Congress. 

Mr. Oriver. The thought occurred to me, if one can call it a thought, 
that it would be analogous to say, inste: ad of “public interest” in this 
bill, “general welfare.” 

Would that get by the constitutional argument / 

Mr. Ancei.. Mr. Congressman, my answer, necessarily off the cuff, 
is that I have not considered your suggestion and I would be inc lined 
to doubt that that is a standard of suflicient precision and suflicient 
objectivity to pass through the constitutional gateway, let us say. 

The general principle “of the courts being, so far as I understand 
them, that if you give administrative exec utive officials a broad power 
of regulation, you must lay down standards that are objective and 
that can be readily understood by the ordinary man. One does not 
have to be a lawyer necessarily, Mr. Oliver. 

Mr. Ottver. Thank you. 

Mr. Anceti. But the standards must be objective and they cannot 
he merely subjective to personal judgment, the whim, or the prefer- 
ences, of the public official and a standard as fuzzy as “the public 
interest” is really no standard at all. That leaves it open to anybody 
to say that he does not think this or that is in the public interest. 

Mr. Oxtver. But when you use the phrase “general welfare” in the 
Constitution, that is not considered to be fuzzy ¢ 

Mr. Ance.i. That covers purposes and certainly the broad powers 
of Congress. 

The only analogy that I know, which has been sustained—language 
as vague as this and it has been ‘subjec ted to very considerable subse- 
quent reriticism and doubt, let us say—is in the Federal Communica- 
tions Act which gives that Commission broad powers to regulate the 
allocation of radio and television bands and the licensing of stations 
and the like. 

The test there is public convenience, necessity, and, I think, the 
words “and interest.” 

There are three nouns there, at least, but convenience and necessity 
are the key words of that standard. 
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Here you have only the “public interest.” 

I doubt that it is to the interest of the committee for me to continue 
with an argument on the constitutional questions. I do lay that be- 
fore you, Madam Chairman and gentlemen of the committee, with our 
most sincere conviction of the grave doubts as to whether that will 
hold up. 

Secondly, and somewhat analogous, when we come to section (a) 
on page 2 of your bill, the standard for determination by the district 
court on the petition of the aggrieved respondent for an injunction 
restraining the Postmaster from the enforcement of his order, that 
is stated to be if the issuance of the order was “arbitrary or capricious.” 
That language was common in the early Federal and State admin- 
istrative statutes but it has been very largely discarded in later statutes 
because it is so uncertain. 

The uncertainty stems, in part at least, as to whether the arbitrary 
and capricious test goes to the method and time of the issuance of the 
administrative order or goes to the substance of it. 

You can readily perceive that there is there a very considerable 
difference. 

Modern administrative law statutes dealing with the review power 
of the courts do not, I believe, use this language. They substitute, 
rather, the “substantive evidence” rule. We think that the proposed 
text is unfortunate. 

Now coming to the draftsmanship, I have puzzled over this bill, 
as have my colleagues. 

It starts with the present 20-day effective provision for the order 
and then under (a) (3), on page 2 of the bill, lines 21 and 22, you say 
that unless certain action has been taken by the Postmaster within 
the 20 days, the order expires at the end—and this is in quotation— 
“at the end of the 45 days after the issuance thereof.” 

That is the first time 45 days has been mentioned. 

Somewhat curiously, it is preceded by the article “the” as if it had 
been mentioned before. 

Mrs. GRANAHAN. Mr. Angell, on page 2, line 1, that is a technical 
error. It should be 45 instead of 20 days. 

Mr. Anoetu. In the present print ? 

Mrs. GRANAHAN. Yes,on page 2. That will be corrected. 

Mr. Ance.yi. I was unaware of that. 

My comment as to the apparent discrepancy, then, is removed now 
and should not be in my written statement where it is mentioned. It 
should be disregarded. 

As to the necessity of increasing this period from 20 days to 614 
weeks, I recognize that only one who has had actual experience with 
the application of the 20-day 
perience—is in a position to challenge effectively, if at all, Mr. War- 
burton’s argument for the necessity of that increase of more than 
doubling the time. 

I sat and listened to his testimony a few moments ago with a great 
deal of interest and I am left still in a state of w anting compiete per- 
suasion because, in other administrative proceedings not in this area, 
20 days is the common period in which court action of support or 
overriding must be sought. 

I would thing that if the Post Office has its material well in hand, 
as it certainly would have before it initiates this very harsh proceed- 
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ing of holding a man’s incoming mail, at the same time it should be 
prepared to go before the court, not do it in successive steps, and 
adopt their order and then the day afterward go to the court and get 
a hearing and point out that this order will expire within 20 days, 
and perhaps say, “We are now at the point of 4 days before it will 
elapse, or 5 days.” 

They might say, “We ask for very early consideration.” 

The Ninth Circuit Court of Appeals in a case cited in our written 
statement—the 7’oberoff case (256 Fed. 2d)—referred to the present 
20-day expiration period of 259(b) as it now stands, and they say that 
“is the most important of these built-in limitations”; that is, upon 
the power of government as against the individual, and your bill is 
going to more than double the time in which the man’s incoming mail 
can be impounded and shut off from him. It will cut into less than 
half the built-in limitation on the individual’s rights. 

If the material in the end is found not to be obscene he has suf- 
fered perhaps an almost crippling impairment of his business. 

Mr. Sutptey. May I interrupt, Madam Chairman, for a question ? 

Mrs. GRANAHAN. Surely. 

Mr. Suretey. Under the present 20-day law, have there been any 
cases where the Post Office Department has held the material up that 
you have knowledge of where there was a financial loss to an indi- 
vidual or company and where at the end of the 20-days this has been 
found not to be obscene literature, and then forwarded on through 
the mail? 

Mr. Ancetu. I cannot cite you a specific case. 

Mr. Suretey. I thought probably you could. 

Mr. Ancetv. I do not practice as a lawyer in this particular field, 
but I believe from what I have been told by other lawyers that that 
has happened and that it does happen. 

I believe so. 

Mr. Sutptey. I thought possibly that since you mentioned that you 
had a particular case in mind. 

Mr. Ottver. Following that point further, could tie gentleman give 
us any specific instances where this situation has developed to the 
point where it has greviously wounded some individual? 

Mr. Ancetu. I would certainly endeavor to, Mr. Oliver. 

Mr. Ottver. Very good. 

Mr. Anceti. Whether the degree of injury could be shown or 
cited, or whether a publisher or disseminator who had been restrained 
by the court could go back 3 months or 6 monthis or a year or 2 years 
and obtain such information, that may be very difficult. How can a 
man know the degree to which he has suffered by having his mail 
impounded? It is a very harsh administrative procedure to hold up 
a man’s incoming mail. 

This is not the obscene material going out. 

Mr. Surpetey. Yes; I understand that. 

Mr. AncELL. But I believe that you have given this as a reason for 
your statement. 

Mr. Sutptey. But you have no conclusion on the matter, and I 
think it would be good for us and for you also to have a conclusion. 

Mr. Anceui. If I can cite specific instances, I will make a note of 
that and we will endeavor to. 
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May I say, in the absence of this material, how would you like to 
have your incoming mail held up for not only 20 days but 45 days? 
It would ruin your business. Of course, you can go down there and 
say, “such-and-such mail has nothing to do with the material which 
is the subject of your impounding order,” but that means you have 
to open up all your mail and the post office will have to inspect all 
the mail in order to support your position. Should a man be put in 
that position ? 

Mr. Suierey. I am sure this does not apply to very many ore 
but only to the people who the Post Office Department know deal in 
this filth and smut. 

Mr. Ancett. Do you have to trust the judgment of the Post Office 
Department to be discriminating and kind and to be imposed only on 
that which is filth? We do know that the Post Office Department 
makes mistakes in the sense that they are not sustained by the courts. 

Mr. Surptey. I agree fully that people make mistakes, but when 
we boil it down in a democracy it is bound to be founded on trust. 
When we elect our President, we trust him and he has almost un- 
limited powers. I boil it down to the theory that the people have to 
trust someone, regardless of what the administration may be, to do a 
good job, and to try to do a good job. I acknowledge very frankly 
that there will be mistakes because people are not perfect. 

Mr. Ancett. One of our basic objections to this whole procedure, 
Mr. Shipley, is that we say: What special competence as to just what is 
proper reading matter for the American public does the Postmaster 
General have? He has no special competence for it, and I cite to you 
the fact that— and I say this advisedly, sir—that in the limits at 
least of our knowledge, and we have made a careful search, there is 
no—or, I will put it in the affirmative: In every instance in recent 
years in which the censorship of motion pictures, or censorship by 
suppression of the mail on the part of the Post Office Department, 
where it has been challenged in the courts and gone to the Supreme 
Court, the Supreme Court of the United States has sustained the 
position of the appealing citizens against that kind of administrative 
action. That has been true in every single case and those cases: are 
listed in the appendix to our written statement. That goes to the 
judgment of the Postmaster General and the capacity of the Post- 
master General. 

This is not a personal attack upon Mr. Summerfield or upon his 
associates. It is a considered objection to the exercise of power to 
impound and to suppress, which is censorship, notwithstanding Mr. 
Warburton’s profession a few minutes ago that it is not. That is 
censorship—suppression of prepublished material by a public official 
instead of leaving it to the courts and the juries to determine in an 
obscenity prosecution. 

I recognize, Madam Chairman, you asked Mr. Warburton a ques- 
tion about the effectiveness of the criminal prosecution penalties. I 
recognize that it is more cumbersome to get an indictment and get a 
trial and impanel a jury to which the defendant is entitled as a right 
in a criminal case in the Federal courts as we know under the Con- 
stitution, that it takes much longer and it is much less efficient in a 
popular sense of the word in getting at indecent material and reading 
matter than it is to give some public official, whether it is the Post- 
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master General or the Secretary of the Department of the Interior 
or anybody else the power to come in and simply suppress it. I do not 
like it, and it is not in the public interest when they can come in and 
put it on the shelf for 45 days. 

That is more efficient in the sense of getting quicker action. 

Mr. Ottver. It seems to me that from what has been said here this 
morning by the Department that there is no aim or purpose on the 
part of the Department to invoke impounding orders or to invoke 
orders except in the instances where they are purveyors of hard-core 
pornography. 

Would you take the position in such instances that the Post Office 
Department should have the most effective weapons possible to meet 
that kind of situation ? 

Mr. Ancett. What is hard-core pornography? The Post Office 
Department in New York suppresssed Lady Chatterly’s Lover, the 
novel, and the publishers and distributors took it to court and that 
court in a 30-page decision, a very carefully considered opinion by the 
district court the other day 

Mr. Beten. They did not invoke the 20-day statute in that case. 
It was never mailed. 

Mr. Ancetu. I do not know about that. 

Mr. Beten. They did not; did they, Mr. Warburton ? 

Mr. Warsourton. No. 

Mr. ANGELL. It is a question of how much power you are going to 
give a public official as a shortcut. 

Mr. Cunnincuam. We tried in the Congress as representatives of 
the people to define this problem and in reality the Post Office Depart- 
ment is trying to carry out the intent of the Congress. 

Mr. ANGELL. Yes, sir. 

Mr. Cunnincuam. However, he must in his own mind decide a 
particular piece of mail should come under this impounding order 
and in that event you feel as though he is a censor. However, we 
realize that he may make a mistake in that field. So, of course, this 
thing goes before the courts which must make the decision. There- 
fore, his order is not final. He has to have agreement from the courts 
and I would like to know in what particulars that is wrong. 

Mr. AncGetu. If before the Postmaster General entered an im- 
pounding order they had to go to court and get a determination by a 
court; the Supreme Court has said only recently the determination of 
what is obscene is a matter of constitutional judgment in each case. 
If that were the procedure, we would have less objection, if any, to 
this bill. You have a determination by the court in that event. 

Mr. Cunntneuam. That, in effect, is what this bill does. 

Mr. Ancex1. But this reverses the process. 

Mr. Cunnincuam. That, in effect, is what he is doing. 

Mr. AncELL. Oh, no, sir. 

Mr. Cunnincuam. The only thing that is different is that he is 
holding up the inflow of the money. 

Mr. Ance.x. He is holding up the inflow of all mail and not just 
money. 

Mr. Cunnincuam. But the man can get his other mail out regard- 
less of that. In effect, he is going to the court and saying is this or 
is this not mailable under the statute, the only difference being—in 
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other words, forgetting the impounding order for a certain number 
of days, you perhaps would suggest that he take this mail and take 
it to the judge and try to get the judge to decide whether or not it 
should be mailable and meanwhile all of the mail is inflowing with 
the money in it to the particular person involved. So, the only dif- 
ference is in theory between your position and, perhaps, mine where 
there is this 45-day period proposed where the mail is impounded. 

Mr. Anceiit. That is a very substantial difference. The Post- 
master General is not obliged 

Mr. Cunnincuam. I realize it is a substantial difference, but the 
only thing I wanted your judgment on is this. Is that the real 
difference ¢ 

Mr. Ancetu. I think there is at least a very great difference under 
the present statute and the form which it would take if amended. 
The postmaster General would be an ex parte expert on impounding 
because he thinks it is in the public interest. He only goes to the 
court if he wants to get that made permanent, and extended beyond 
45 days. He does not have to go to court. There is no requirement 
for a court determination before the order at all. The burden is on 
the respondent if he wants to get the order set aside, and thinks he 
has proper grounds for doing so himself, to go to court. 

Mr. CunninGuam. He can do that any time. 

Mr. Anceui. Yes; that is true. 

Mr. Oniver. If the gentleman will yield, I would like to ask you 
this question: 

What is the difference basically betwen the procedure that you 
have just outlined and a situation where some attorney gets a writ of 
attachment but on the property of someone and ties it up? 

Mr. Ancrii. The difference, sir, is that the writ of attachment is 
granted by a court after a hearing. You have got to go before a 
court and make a —_— showing. I speak now as an attorney. I 
got a writ of attachment the other day in New York against a man’s 
bank account, but I had to submit a pile of affidavits showing beyond 
a reasonable doubt that my plaintiff had a good cause of action. In 
other words, I had to go before a court and not before some adminis- 
trative official who signs an order automatically. There is all the 
difference in the world between court procedure and this procedure. 

Mr. Oxtver. Suppose you were up against a situation where this 
person upon whom you are trying to get a writ of attachment issued 
in the meantime could get out of the jurisdiction of the court, for ex- 
ample, with whatever assets he had? What procedure would you 
invoke to reach that situation ? 

Mr. Anceti. A writ of attachment lies. We have in New York 
State a procedure whereby if you can show that a resident of the 
State is about to leave and take his property with him, which is very 
difficult to show, you then can get a writ of attachment on an order 
of the court. The ordinary circumstances under which you get a 
writ of attachment against a nonresident 

Mr. Ontver. Is this not an ex parte proceeding to a certain degree? 

Mr. Ancetu. It is ex parte; that is true, but it is before a court, and 
our American tradition, I submit, is that the fundamental rights are 
determined by courts, and not by executive and administrative officers 
except under very carefully limited powers and restrictions. 
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I cite you—it has nothing to do with obscenity, but we all remem- 
ber—the famous instance during the previous Federai administration 
when the President in the midst of a steel strike—and we have one 
now—seized the steel mills and issued an Executive order seizing the 
steel mills as a means—and the purpose was admirable—to eilect 
thereby a settlement, a more rapid settlement of the strike. The 
steel mills went to court and the court said the President had no such 
power at all. It is not a power which is entrusted under our Constitu- 
tion and our whole theory of government to the executive agent. 

Mrs. Grananan. Mr. Angell, the aggrieved party can take it to 
court. 

Mr. Anceui. Oh, yes; certainly. But it still starts out with the 
administrative agency exercising a power which is harsh in its nature 
and which can cause a very serious damage to his business in spite of 
the fact I cannot cite you a particular case, Mr. Shipley, at the mo- 
ment, of how much financial damage is caused. But he has to go 
before the court and satisfy the court that the Postmaster General 
has not acted within the standards prescribed as now under the pres- 
ent statute of “reasonable and necessary to the enforcement of 259 
(a),” but under your amendment merely “in the public interest.” 

Mrs. Grananan. I think the Post Office Department is well aware 
of any mail that they would impound which is coming to these pur- 
veyors of filth and smut. In the very short time I have been here I 
have learned addresses, and postmarks are pretty fairly indicative of 
the nature of the mail, and you can decide that it involves obscene lit- 
erature that should not go to children. 

Mr. Surecey. I would like to say that the matter of finances and 
money has been discussed here quite frequently this morning. I think 
it is the intention of everyone on this committee to give all of the 
support that we have for this kind of legislation and not to have the 
basis of it the argument as between finances and between morals and 
material things. 

I would hate to see any company or any individual lose money on 
a business or a venture that was legal where the mails were held up 
by the Postmaster General or anyone else in any department of Gov- 
ernment, but on the other hand if we have to alleviate the situation 
just a little bit to save one child from receiving some of this smut— 
; and it is smut, and I understand that the FBI has numerous cases 

where this material has been a direct cause of some weak-minded 
persons having committed rape and child sex offenses and everything 
else—I cannot get much sympathy in my heart for the people who 
might lose just a little bit of money because almost everyone that 
deals in this sort of thing is a millionaire, or almost, anyway, and they 
have a very profitable business. If they continue to stay on the line 
or vary a little bit in the gray instead of in the black on the thing, I 
think it is obvious that it is our job on this committee to come forward 
with something to stop it. 

As I said, I am not for seeing anyone hurt over the thing, but if it 
takes mistakes that I know the Department or the people will make to 
have even one child, then I think we should alleviate them from it 
and go ahead and do it. 

This is a case of morals versus finances, in my book. I am probably 
wrong, but that is the way I feel in my heart and I personally hope 
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that we can pass a bill. I hope that if 45 days is not enough time 
that we can extend it to 60 or 100 days. 

I do not want to see anybody hurt on it, but again I think the 
financial aspects will never weigh as much as one child or one person 
or the one child that might be hurt or an adult as a result of reading 
some of this stuff. 

I would like to say, too, that there was a statement made to the 
effect that this was censorship on the part of the Department or 
executive offices and so on, and that it is parent guidance which should 
be controlling. That is true, and I will agree with that. You are 
very right, but in the cases in the past this literature can be ordered 
by any age group or any sex. They exercise no discrimination as to 
whom they send this to, and they have various means of getting mail- 
ing lists, and how can the parents control this? In my opinion it is 
the same situation as in the case of the liquor laws. There is a law 
against selling liquor to minors. You know the parents cannot always 
do what they want to do, and this falls right in line with that, almost. 

I think that we should come out of here with something, and I can 
understand your views and I have read your statement, or most of it, 
and I have read most of your news release that you put out, I believe, 
yesterday or this morning. 

Mr. Anortu. I have not seen it myself. It was put out by the 
organization. 

Mr. Sutetey. Well, I have read it, and I appreciate your points of 
view that you have or your organization has, and I cannot help but 
agree with some of them, but I think that we should pay attention to 
the morals involved in this issue rather than the finances. Like I say, 
I am probably wrong. That is all I have to say at this time, Madam 
Chairman. 

I apologize for taking so much time. 

Mr. Ancety. May I, Madam Chairman, attempt a brief reply to 
the interesting comments of Congressman Shipley ? 

Mrs. GRANAHAN. Yes. 

Mr. Ancett. May I paraphrase, and I trust without offense to 
you 

Mr. Sutptey. Go ahead. 

Mr. Anceiit. What you are saying in substance, it seems to me, sir, 
is this: It is all right to penalize a lot of innocent people—those 
whose material is subsequently found not to be obscene—in order to 
catch one person and put a crimp in his business, whose material is 
later found to be obscene. That is the substance of what you are 
saying. 

Mr. Suretry. You are saying that. I did not say that at all. I 
said if we had to find some way to stop this material from getting into 
the children’s hands, we should do it, and I do not think that the 
people involved who have children of their own and who live by 
decent, moral standards, would object to their mail being held up. 
If they do, it should not make any difference. That is the way I 
feel about it, very frankly. 

Mr. Ancett. I still think my comments, sir, are relevant to your 
observation, and argument, that “never mind about the people who 
are going to be hurt, however innocent, provided we are catching 
somebody who is guilty.” 
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Mr. Sutretey. Do you think the moral standards of one person are 
less important than a dozen people making a million dollars? 

Mr. ANGELL. I will put it this way. I am not defending, of course, 
the impairment of moral standards. That is a separate question, 
of- 

Mr. Suiretey. It works very closely here. 

Mr. ANGELL (continuing). What effect on the child this kind of 
smut literature has, opinions are widely divided. There is no agree- 
ment, I am advised by the experts, as to what the effect is, but the 
main reason is, I am advised, that the juvenile delinquents do not 
read. We find that comment from the experts. I do not know. 

Mr. Sutrtey. I am not an expert, either, but I have had 8 years 
in law enforcement and I have picked up personally many boys and 
many girls for minor crimes, and some serious crimes, who had in 
their personal possession and turned over to me books which they 
have told me very definitely had given them ideas in things they had 
done. I am not an expert. I am just a common fellow ‘down from 
southern Illinois, but I know for a fact in my rural district this has 
an effect and I would venture to say we are not any different than 
people in New York, Chicago, or Philadelphia. If it will affect a 
14-year-old boy in my district, it will affect a 14-year-old boy in 
New York. 

Mr. Ottver. Will the gentleman yield? 

Mr. SHIPLEY. Certainly. 

Mr. Otiver. May I say also that when we were in Philadelphia 
recently with Madam Chairman and the other members of the sub- 
committee, there was plenty of evidence shown us by law enforcement 
officers in the city of Philadelphia which indicated that in case after 
case this influence had caused a good many very, very grievous and 
serious crimes. So I think there is evidence to indicate that this does 
have an effect in spite of what the experts may say. 

Mr. Ancetu. Well, that is a widely debatable area, I believe. I do 
not pretend to be an expert on the subject as a prac tie ing lawyer or 
in my capacity as chairman of the board of this organization, but if 
we get into that area, we will never end the session, let us say. 

But, to revert to what Mr. Shipley said a moment ago, I do not 
believe that to protect anyone one should abandon the principles of 
the rule of law and give public officials power to shortcut due process. 
It should be that a matter of this kind is determined by the courts. 
Some of the guilty will escape, and that is true. 

Mr. Suirtey. That is right, and that is where I can see you and I 
differ very much. I appreciate your views on it, but I just disagree 
with them. You do not have to go into it any further for my purposes. 

Mr. Anceti. That is the substance of my testimony, Madam Chair- 
man. I thank you for your consideration. 

Mr. Cunninxouam. It is my recollection that you said something 
along this line, as I scribbled it down here: 

Censorship should be done by parents and not by public officials 
who have no special qualifications in this field. 

Having children of my own, I certainly believe that I should do 
everything I can, and I do, to bring them up in such a manner that 
they would not be subjected to this. However, there are some problems 
involved. There was a recent decision of the Supreme Court—and 
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you will know which one—which said that it was all right for a health 
officer to go into a private home. 

Are you in favor of that ruling of the Supreme Court or do you 
have any criticism of it ¢ 

Mr. Ancett. That was a decision by a sharply divided court, in- 
cidentally. There were very strong dissents. 

You asked for my personal opinion, and it is of no value, and it 
would be of personal interest, that is all. The holding of the majority 
in that case—and I have forgotten the name of it, but it was a very 
recent one—was that a health officer could go into a home if he had 
grounds to believe that the conditions were unsanitary, without first 
obtaining a search warrant from the court. 

Mr. Cunnincuam. That is right. Would you comment on that? 

Mr. Ancett. I think that is a very difficult problem, frankly. 1 
could argue either side of that case with almost equal conviction. It 
is right on the border line, I think. 

Mr. Cunnrneuam. Will you 

Mr. Ancetu. I am endeavoring to answer your question with intel- 
lectual honesty. I think I probably agree with the majority there. 
The evil is so apparent in an actual unsanitary condition about which 
everyone is in agreement as to the cause and effect—cause and effect— 
and that is why. I Would tend to agree with that, and differentiate it 
from the problem which we are all endeavoring as parents and citi- 
zens to cope with here. 

Mr. Cunnincuam. That is comparable to what the parents and 
citizens are facing. 

Mr. Ancew. It is comparable, but there is still a degree of real 
difference, I think, in my judgment. 

Mr. Cunnrnciiam. I would have to disagree with you because I 
think where unsanitary conditions in a home might affect. the body 
of a person, the stuff we are talking about affects the mind and they 
are both very bad illnesses. 

Mr. AncELL. I would agree they are both very bad. With refer- 
ence to unsanitary conditions, you may remember the case of “Ty- 
phoid Mary,” who was a famous individual in New York who was 
examined and finally discovered to be herself in perfect health. She 

vas found to carry typhoid germs which spread quickly from one 
person to another. 

I have been recently in the Far East, and in India, and I have seen 
something of the unsanitary conditions in Benares there where the 
lepers beg for alms from you in the street. 

Mr. Cunntnouam. We have seen the effects of pornography upon 
our youth, but has the Civil Liberties Union made any announcement 
on the Supreme Court decision ¢ 

Mr. Ancexy. On that particular decision ? 

Mr. Cunnrnenam. The one dealing with the health officer? 

Mr. Ancetu. I am not sure, but I do not think we were in that case. 
That is my recollection. 

Mr. CunnrtncHam. You have indicated to me today in your testi- 
mony that perhaps you would be opposed to that decision because of 
the fact that it violated in some people’s minds the fourth amendment. 
I thought perhaps you or your organization might have a quarrel 
with it. 
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I was going to mention that if you did feel that decision was : 
violation of the fourth amendment because it had to do with the 
sanctity of the home, in this regard with this legislation I feel that 
something is being violated when this stuff is sent through the mail 
into the homes where it is unsolicited. We have not discussed that 
point. We are talking about this mail with the remittances in it 
going back to the original mailer. 
~ Do you not think there ought to be some guarantee that the solici- 
tation advertisements should not go into a home unless perhaps they 
are asked for? They might have an ad in a paper where somebody 
could write in, but I believe the mails are sacred to a certain extent. 

Getting back to the statement that censorship should be done b 
parents, which we all try to do through teaching our children rune: 
the churches and our home life, nevertheless, no matter how good a job 
we do this unsolicited material comes in the mail at home. What pro- 
tection have we that our children will not in some moment of weak- 
ness or one of their friends in some moment of weakness, who even- 
tually may show it to them, to my children, for example—what pro- 
tection do we have? My boy or any children may send in for some- 
thing of an innocent nature such as lessons to build their muscles or 
for some prize that is perfectly legitimate. We know there is an 
interchange of lists. Once a lad sends his name in, he has his name 
on the list. They are a commodity on the market and they are pur- 
chased by these people who are in this work of pornography. Even- 
tually my son’s name might get on this list and he might receive the 
material. I should have some protection against that. 

Mr. Anceti. That seems to be based on the concept that there is a 
legal and constitational right to be protected, in your phrase, against 
receiving material through the mail of any undesirable nature, not 
merely obscenity but an appeal to buy a certain kind of patent medicine 
or to spend money unwisely as a child for a gadget of some kind. 
I do not know of any such constitutional or legal right. I do not see 
how you can determine it. 

Mr. Cunninouam. I do not, either. You are looking at this from 
the theoretical point of view and I am looking at it as a practical thing. 
This thing may come into my home and may taint my children’s 
minds. I want something done about it. 

Mr. Ancetu. I do not think constitutional rights are theoretical. 
They are the everyday business of every citizen. That is why the 
Civil Liberties Union exists. 

Mr. CunntnGHAM. Recognizing on a constitutional basis—I want 
to keep that foremost in my mind, too, but I have to look at the prac- 
tical present problem. 

Mr. AnceLL. I have two other brief comments, Madam Chairman. 

Mr. Warburton referred to his intention, if I understood him, to 
submit a further amendment dealing with some aspects of fraud. 
I do not know whether that has to do with the obscene material, but 
could we have the privilege of submitting anything further, any writ- 
ten comment, upon receipt of any such amendment if that seems ger- 
mane to the area of the union’s interest ? 

Mrs. GRANAHAN. That will be all right if you can get it to us 
within about 5 days. 

Mr. Anaeti. As soon as we see the material. IT was not able to grasp 
fully what was meant. 
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I would commend to you the editorial in yesterday’s Washington 
Post. It happens to be on the subject of the Civil Liberties Union 
and only touches on obscenity, a short editorial. 1 commend that to 
your reading. 

It seems to me to sum up all in an old-fashioned phrase, we are all 
agreed there is dirty water here. I think this bill, though, in effect 
tends to throw out the baby with the dirty bath water. 

Mr. Outver. May I ask this one question in conclusion ? 

Mrs. GRaANAHAN. Mr. Oliver. 

Mr. Ouiver. Would you advise us, Mr. Angell, what the position 
of the Civil Liberties Union is with respect to any repeal of the present 
law? Would you feel the present law should be repealed ? 

Mr. ANGELL. Yes; we would leave it to criminal penalty. 

Mr. Ouiver. You think there should be no law at all of this type? 

Mr. AnceLt. We do not think power such as this should be vested 
in any administrative oflicial. We do not think the Postmaster Gen- 
eral, just by virtue of his office, has any special competence as the 
District Court in New York, I think very wisely, observed the other 
day ina telling paragraph. 

Mrs. Grananan. You and I, of course, do not agree. How would 

ou go abou! meeting this problem facing America today, outside of 
this bill? How would you go about it 4 

_Mr. Ancetw. It is a very large question but a perfectly good ques- 
tion. 

Mrs. GranaHnAn. I presume you have seen these filthy magazines. 
Ihave seen a few of them. 

Mr. Anceiu. I have seen some. I am rather naive. My curiosity 
has not been sufficiently aroused to get them. ; 

Mrs. Grananan. If you would like to see them, you could go over 
to the Post Oflice Department and you would be very welcome. You 
would be astounded, you would be shocked. They go in the better 
homes, no respecter of family. 

We had a very sad thing happen in Philadelphia not too long ago 
where a 15-year-old boy attacked or attempted to attack a 314-year-old 
little girl. The whole thing boiled down to this. That child had 
been hiding these books, buying them at newsstands, getting material 
through the mail, sneaking it out. There were loads of it hidden in 
his basement. They discovered from the time that child was 7 years 
old he was doing things he should not have done. He could go in a 
record shop and listen to a record where any child might go in and 
listen to rock and roll, or something. These were filthy records. 

I just wish you had the time to go to the Post Office and see some 
of this material. 

How would you go about correcting this situation ? 

Mr. Anceiu. I think a much more vigorous use of the obscenity 
criminal statutes is certainly called for. 

In the union we are constantly engaged, I assure you, in a re- 
examination of previous policy. The question you have brought up 
is one which is engaging our attention. We might come to a con- 
clusion, I do not say we will, but I say this advisedly, we might come 
to a conclusion that the causal relationship between the kind of litera- 
ture you are talking about, Madam Chairman, and juvenile delin- 
quency, antisocial conduct of a criminal nature, is so clearly estab- 
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lished by those experts—and it is a matter of expert judgment and 
knowledge—that we would revise our policy and agree upon some 
form of detention, impounding, to try to stop the flow because that 
might be hoped, if effectively framed and administered, to have a 
helpful effect in diminishing the impact of this kind of thing upon the 
youth as leading to antisocial and criminal conduct. If that were 
clearly established, we might have a different view. 

Mrs. Grananan. There is no question in my mind that that is the 
greatest contributor to delinquency today. 

Mr. Ancett. I know that many, may I say, highly responsible 
persons like yourself, very thoughtful, do believe tha at. It is my un- 
derstanding that the ‘psychi: itrists, penologists, social scientists in tne 
broadest term are by no means in agreement on the casual relation- 
ship. I have no expert judgment on the subject whatever. My 
personal opinion is worth nothing. I only have an impression, a con- 
clusion, however tentative, from what I read in that field of expert 
knowledge. It is very easy to jump to the conclusion that here you 
have a pile of filthy literature in the basement, as you just cited, and 
criminal conduct, actual or attempted, on the part of the juvenile; 
here you have A and here is B, and A causes B. We all do that in our 
lives all the time, but we have to be careful. 

Mrs. Grananan. That is actual testimony. In Philadelphia last 
year—I quote this because we had it so recently in our hearings—there 
were 300 arrests made of juveniles and on each of them they found this 
material. We heard a boy’s own testimony on tape telling how he had 
read this certain magazine, that on page 19 he became very emotionally 
aroused and went out and attempted to rape a 9-year-old girl. ‘There 
is no question. Every one they pick up has this filthy material in his 
pockets. 

Mr, Ancrti. I have no doubt you are going to report this bill with 
approval to the House. 

Mrs. GRANAHAN. This ora tougher one later. 

Mr. AnceLL. You should reconsider the standards you set up here 
of “the public interest.” 

Mrs. GranAHAN. Thank you, Mr. Angell. We appreciate having 
your testimony and the testimony of our other witnesses. We will 
adjourn until Monday morning at 10. 

(Whereupon, at 12:55 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Monday, August 3, 1959.) 
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MONDAY, AUGUST 3, 1959 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON Post Orricr AND CIVIL SERVICE, 
Washington, D.C. 

The subcommittee met, pursuant to recess at 10 a.m., in room 215, 
House Office Building, Hon. Kathryn E. Granahan (chairman of the 
subcommittee) presiding. 

Mrs. GRANAHAN. The committee will please come to order. 

This is a continuation of our hearing which began last Friday to 
consider the provisions of H.R. 7416, introduced by our colleague from 
Nebraska, Mr. Cunningham; H.R. 7441, introduced by our colleague 
from New Jersey, Mr. Wallhauser; H. R. 7379, introduced by myself, 
and related bills to amend the act of July 27, 1956, with respect to the 
detention of mail for temporary periods in the public interest, and 
for other purposes. 

I would like to take this opportunity to siate for the record that 
I am most appreciative of the interest and hard work that has been 
shown by all members of this subcommittee in our investigation and 
studies of this problem dealing with obscene matter sent through the 
mails. It is most encouraging to know that every member is deeply 
interested in the work of our subcommittee. They have all been most 
loyal and cooperative. I appreciated deeply their wholehearted sup- 
port. I know they share with me a deep satisfaction over the nation- 
wide support we are receiving in our fight against obscenity. 

The subcommittee appreciates the interest and support of the many 
church and civic groups who have expressed support for the efforts we 
are making to protect the youth of our land from the onslaught of 
the dealers of filth and smut. Statements for the record have been 
received from a number of these organizations, which will be in- 
serted in the record at the close of my opening statement. They 
include the Board of Christian Social Action of the American Luther- 
an Church; the National Council of Catholic Men; the National Coun- 
cil of Catholic Women; the General Board of Temperance of the 
Methodist Church, and the National Association of Evangelicals. 

I noted that in our testimony on Friday the Civil Liberties Union 
spokesman indicated that, if there could be proof of the causal rela- 
tionship between obscenity and juvenile delinquency and sex crimes, 
their organization would no doubt change their position in regard to 
their opposition to such measures as those which are under co!.sidera- 
tion today. 

The members of this subcommittee heard testimony in Philadelphia 
on July 10 and 13, regarding the causal relationship between ob- 
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scenity and juvenile delinquency and sex crimes. Testimony we 
heard from the district attorney, the chief of county detectives, the 
chief psychiatrist of the municipal court, the director of the Youth 
Study Center, and others, has proven, without a doubt, the existence 
of this causal relationship. This, of course, is further borne out 
by the position that has been taken by J. Edgar Hoover that the in- 
creased dissemination of obscene literature has resulted in a pro- 
nounced increase in juvenile delinquency and sex crimes, The report 
of our subcommittee will document specitic examples that were brought 
to our attention in this record. 

It is inconceivable to me that we should advocate laws to protect 
the home with restrictions on the sending of firearms, drugs, and 
alcohol through the mail and, on the other hand, say pornographic 
and obscene matter should not be barred from the mail. A restric- 
tion on the sending of pornographic and obscene matter through the 
mail is of great importance, I believe, because it not only does in- 
jury to the youth of our land but threatens the very moral fiber of our 
Nation. 

During our hearing last Friday it was brought out that it was 
not really the freedom of the individual that was of real concern, 
but rather the freedom to reap profits that was the real issue at 
stake. 

The billion dollar business in obscene and pornographic material, 
coupled with the untold millions made by the movie industry and 
book publishers as an outgrowth of the trend toward loose portrayal 
of sex, has become the “Golden Calf” of our time—the sacrificial 
lambs, our youth. 

(The statements referred to follow :) 


BoarbD FOR CHRISTIAN SOCIAL ACTION, 
AMERICAN LUTHERAN CHURCH, 
Columbus, Ohio, July 20, 1959. 
Hon. KATHRYN E. GRANAHAN, 
Chairman, Postal Operations Subcommittee, Committee on Post Office and Civil 
Service, House of Representatives, Washington, D.C. 

My Drar Mrs. GRANAHAN: My attention has been called to H.R. 7379, a bill 
you introduced to provide the Postmaster General with greater effective author- 
ity to exclude obscene matter from the mail. 

As you know from my previous testimony before your committee, members of 
the American Lutheran Church are much incensed over the great amount of 
obscene and pornographic material circulated especially to capture the curiosity 
of our youth. Convention resolutions by our youth themselves and by our church 
itself, and actions by our men’s and women’s groups testify to this concern. 

On the other hand, there also is current in our church a fear of censorship 
and all that this implies in giving one person or a small group of persons uncon- 
trolled powers over what other persons are allowed to see, hear, or read. 

Having read H.R. 7379, I believe that it effectively meets both interests I find 
strong in our church. It provides for positive action against obscene material. 
At the same time it provides for judicial safeguards against arbitrary exercise 
of power. 

I commend you heartily for this bill, and express the hope that H.R. 7379 may 
receive favorable action. Certainly many segments of our church constituency 
would echo this personal support of your measure to provide the Postmaster 
General wtih greater effective authority to carry out the laws providing for the 
exclus’on of obscene matter from the mails. 

Sincerely yours, 


F.. Reuss, 
Executive Secretary. 
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Tue GENERAL Boarp OF TEMPERANCE OF THE METHODIST CHURCH, 
Washington, D.C., August 1, 1959. 
Hon, KATHRYN E. GRANAHAN, 
US. House of Representatives, 
Washington, D.C. 

DeaR Mrs. GRANAHAN: The General Board of Temperance wants to be on 
record as favoring H.R. 7379 introduced by you on May 26, 1959. 

We are interested in doing everything possible to strengthen the hand of the 
Postmaster General in dealing with the problem of “simut” without unduly 
restricting human freedom. We believe that there must always be responsi- 
bility with freedom, to protect the public interest. 

With best wishes, 
Rev. Rosert REGAN, Jr., 
Director, Department of Organizational Activities. 


THE NATIONAL ASSOCIATION OF EVANGELICALS, 
OFFICE OF PUBLIC AFFAIRS, 
Washington, D.C., August 1, 1959. 
Hon, KATHRYN E. GRANAHAN, 
U.S. House of Representatives, 
Washington, D.C. 

Dear Mrs. GRANAHAN: In behalf of the National Association of Evangelicals 
I wish to go on record in support of the provisions of H.R. 7378 which would 
strengthen the position of the Postmaster General in dealing with certain repre- 
hensible operations involving the mailing of obscenity. At the present time the 
Post Office Department is limited to a 20-day period in which to complete its 
administrative proceedings in such cases, which is usually insufficient. The bill 
would extend this period to 45 days, allowing time for the necessary procedures. 

It is our understanding that the bill does not affect the right of a person to 
examine his mail and to receive any pieces which are clearly not connected with 
unlawful activities. The bill also safeguards the rights of the persons involved 
by allowing the mailer to petition the court for an injunction restraining the 
enforcement of the interim impounding order. 

The proportions of the problem of mailed obscenity are such that the public 
interest can best be served by the enactment of this legistlation. Our office 
has received numerous communications from parents, ministers and school officials 
who are deeply concerned about the effects of obscene publications upon the 
youth of our Nation. The operations which would be affected by this legislation 
are those which are peddling materials which appeal to prurient interest. Thus 
we urge early and favorable action by your committee, and we trust that H.R. 
7379 will be enacted by this Congress. 

Sincerely yours, 
H. GILL, 
Assistant Secretary of Public Affairs. 


THE NATIONAL COUNCIL OF CATHOLIC MEN, 
FEDERATION OF CATHOLIC MEN’S ORGANIZATIONS, 
Washington, D.C., July 30, 1959. 
Hon. KATHRYN GRANAHAN, 
U.S. House of Representatives, 
Washington, D.C. 

DEAR Mrs. GRANAHAN: The bill introduced by you on May 26, 1959, and identi- 
fied as H.R. 7379, has been reveiwed in this office. Its objectives are in full ac- 
cord with the position of this federation as stated at a public hearing by the 
subcommittee of the Committee on Post Office and Civil Service, of which you 
are chairman, which was held on May 18, 1959. 

Accordingly, on behalf of the president and the executive committee I wish 
to make a matter of record the support of the National Council of Catholic Men 
for H.R. 7379 and to urge its enactment by the 86th Congress. 

We receive daily indication of growing concern by citizens of our country 
beset by the problem of increasing traffic in mail-order obscenity. They feel that 
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it is their right to be protected against the serious social harm done to home 
and community by obscene publications, and are articulate in expressing the 
need for legal safeguards against this threat. The provisions of H.R. 7379, 
if enacted, will unquestionably strengthen the position of the Postmaster Gen- 
eral in dealing with this problem without imposing unnecessary restraint on 
our fundamental right to freedom of expression. Hence it is believed that en- 
actment of this law will represent significant progress in gaining control of a 
very serious situation which, at the present time, is a menace to our society. 
Sincerely, 
MartTINn H. Work, Executive Director. 


NATIONAL COUNCIL OF CATHOLIC WOMEN, 
DEPARTMENT OF LAY ORGANIZATIONS, N.C.W.C., 
Washington, D.C., July 31, 1959. 
Hon. KATHRYN E. GRANAHAN, 
U.S. House of Representatives, 
Washington, D.C. 


Dear Mrs. GRANAHAN: The National Council of Catholic Women has always 
interested itself in the education of youth. Resolutions of our national con- 
ventions and statements of our boards of directors have stressed the importance 
of literature and its effect on all people and especially on the more easily in- 
fluenced minds of youth. Indecent literature is in itself a form of perverted 
education counteracting not only the efforts of Catholic women but of all 
women and all decent citizens to educate our youth toward decent living and 
sound marriage. 

The affront to public decency afforded by obscene literature can only result, 
and to an extent has already resulted, in the lowering of ideals of modestry 
and purity, in the degradation of womanhood, and in a lessening of respect 
for the sanctity of married life and the family. Such literature plays a part 
in the stimulation of a morbid emphasis on sex and has a consequent corrupting 
influence on youth whose moral stamina can be undermined by constant assault. 
This literature can also result in scandal to the people of other countries who 
through it obtain an entirely false impression of the American way of life 
which can be exploited by Communists in their propaganda against the United 
States. 

The bill introduced by you on May 26, 1959, will strengthen the position of 
the Postmaster General in dealing with the problem of obscene literature. 
Therefore, I wish to assure you of the interest of the National Council of 
Catholic Women in H.R. 7379 and to express the hope that it will be enacted 
by the 86th Congress. 

Very sincerely, 
HELEN THEISSEN, National President. 


Mrs. GranaHANn. We have been advised that the Third Class Mail 
Users Association support this legislation. They have requested that 
the following statement of the National Council of Mailing List 
Brokers be inserted in the record at this point. 

(The statement referred to follows :) 


NATIONAL COUNCIL OF MAILING LIst BROKERS, 
New York, N.Y., July 15, 1959. 
Hon. KATHRYN E. GRANAHAN, 
Chairman, House of Representatives Subcommittee on Postal Operations of the 
Committee on Post Office and Civil Service, Washington, D. C. 


MADAM CHAIRMAN: We want to congratulate you, the other members of the 
subcommittee, Postmaster General Summerfield, General Counsel Warburton, 
and Chief Inspector Stephens for bringing this whole subject of pornography out 
into the open and for your strenuous attack upon this evil. 

On Wednesday, July 8, a member of the National Council of Mailing List 
Brokers called on Chief Inspector Stephens in an effort to gain an understanding 
of the pornography problem. Mr. Stephens was very courteous and helpful in 
explaining the problem to him, and showed him an exhibit of pornography that 
has been gathered under Postmaster General Summerfield’s direction. 
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The council member was so shocked at this exhibit that an emergency meeting 
of the Council of Mailing List Brokers was called for the following day to de- 
cide on how we might support the campaign against pornography. 

The National Council of Mailing List Brokers was organized in 1943 for the 
purpose of improving the ethical standards for the trading in mailing lists be- 
tween Owners and users. The members of the council handle the vast majority 
of mailing list rentals in the United States. Over the years the council has been 
a major factor in the improvement of the ethics and integrity of list handling. 
The council has constantly striven for high standards in direct mail, and every 
member has always refused to accept orders for mailing which he considered 
off color. 


The distribution of such lewd and obscene material has a debilitating effect 
upon family life in the entire country. The availability of this vicious material 
to children undoubtedly contributes to the growth of juvenile delinquency. 
Every citizen, every businessman should cooperate with all levels of govern- 
ment to the end that pornography be stamped out. 

Your subcommittee may be certain that we will do collectively what individual 
members of the National Council of Mailing List Brokers have done in the past: 
make every effort to intercept and stop the dissemination through the mails of 
any pornographic matter. 


Feel free, Madam Chairman, to call upon us at any time if you have any sug- 
gestions as to how we might further assist your committee in its task of elimin- 
ating the distribution of pornography. 

Respectfully yours, 
Fetix R. Tyrorer, President. 
Epirn Drey, Chairman. 
ARTHUR MARTIN KARL, 
Chairman, Postal Committee. 

Mrs. GranauHAn. Our first scheduled witness is Mr. William Bent- 
ley Ball, professor of law, Villanova University. However, Mr. Ball, 
who is coming down from Philadelphia by train, has not yet arrived. 
So we will hear now from Mr. Nathan Harrison of the Harrison 
Filmstrip Productions, of Binghamton, N.Y. 


STATEMENT OF NATHAN HARRISON, HARRISON FILMSTRIP 
PRODUCTIONS, BINGHAMTON, N.Y. 


Mr. Harrison. Madam Chairman, first I wish to state I am heartil 
in favor of T1.R. 7379. I feel that I would like to see more teet 
put into bills to enable the Post Office Department to stop the dis- 
semination of pornographic literature, films, and other materials, 

However, I feel that since the smallest part of the pornographic 
business—if we may call it a business—is sent through the mails, 
the greatest portion of this is conducted through agents, distributors, 
wholesalers, and by a hand-to-hand method, by express, by train, by 
plane, some is brought in from overseas; I sincerely believe that if 
the Government is interested in stopping the sale of pornographic 
films, materials, et cetera, there should be an all-out war or blitzkrieg 
against the producers and manufacturers of this filth. 

To that end I have submitted to Senator Keating a list of sugges- 
tions, and Senator Keating was kind enough to send this list of sug- 
gestions to several Senators and other Members of Congress and 
to the Post Office Department for their consideration. With your 
permission, I would like to read the suggestions I have to outlaw all 
pornographic materials, all obscenity from our country. I have had 
some experience with the producers of this smut. I am not only a 
film strip producer but I am also an optician. Some 30 years ago 
I was the official optician to the Screen Actors Guild, the cameramen 


: 


66 DETENTION OF MAIL FOR TEMPORARY PERIODS 


and actors union of New York City, along with many other unions 
of New York City. When you are engaged in show business, you 
always hear about other things allied with show business. As a 
result, I knew of the mechanisms of how this smut is produced, how 
it is disseminated. However, very many fellow Americans, includ- 
ing myself, condone many of the evils in our society until it hits home, 
and when it hits home you want to fight. About 3 or 4 months ago 
this did hit home with a favorite niece of mine who almost: witnessed 
a showing of an obscene film. I became so incensed with this thing 
that I decided to give it some real thought and try to help the country 
as much as I can. This is a list of recommendations I have which 
the Post Office, the Federal Bureau of Investigation, and other agen- 
cies can become involved in. 

First, a system of registration or a code or a date can be placed on 
master and duplicated films by Eastman Kodak, by Ansco, by Du 
Pont, and others. I have spoken with Dr. Leopold Eckler of Ansco, 
vice president of the company, and he is very much in favor of coop- 
erating with the Government. If something is done about this, they 
will work out a series of registration on film so that when film is 
picked up by the police departments within a very short time they 
ean find out who was the distributor or they can trace the source 
of the film just as with guns, typewriters, and automobiles. 

I would suggest, too, that the Government obtain a list of buyers 
of Government surplus film because much of the pornographic film 
and pictures is made from Government surplus film. The reason for 
this is because it is easy to obtain and very inexpensive to obtain. The 
producers of these films and the pictures are interested in cost and they 
are interested in being as inconspicuous as possible as far as the 
purchase of film is concerned. I would suggest incorporating the 
Federal Bureau of Investigation and the Postal Service into this 
overall plan. 

I would suggest seeking active cooperation with the theatrical 
unions such as the Screen Actors Guild and the cameramen and tech- 
nicians because these people are-engaged in the making of these films 
and photographs. 

I would suggest obtaining the cooperation of manufacturers of film 
processing equipment and other equipment used in the duplication of 
pornographic materials. We are not concerned with Hollywood pro- 
ducers or Hollywood makers of film or the producers and makers of 
television film. We are concerned only with the manufacturers of 
obscene material. A manufacturer of film processing equipment would 
know pretty well to whom he is selling his equipment. Some of this 
equipment is picked up in raids by police departments and it can be 
easily traced by the registration number on the equipment, who pur- 
chased the equipment, and from there on you get the producer of the 
obscene material. 

I would suggest keeping under constant surveillance mail order 
distributors of borderline suggestive films and photos such as are ad- 
vertised in countless men’s popular magazines. There are many 
magazines on sale in any magazine rack in any pharmacy or candy 
store, and many of these magazines contain advertisements of border- 
line films and borderline pictures, but invariably these are leads. 
After the person has sent $1 or $2 to obtain these pictures, these are 
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usually the leads to the more obscene films which are sold to him or 
which will be sold to him through an agent or distributor. 

I would suggest establishing a central depot for seized pornographic 
materials where information essential to a complete file of this material 
would be indexed, places of seizure, performers, make of film, et cetera, 

In this way by cross indexing within a short time you can spot the 
locations of where these films are made, you can spot who makes the 
film, who performs in the films. 

I would suggest cooperating with law enforcement agencies through- 
out the Nation on interchange of information. Photos of performers 
and other salient information may result in a stoppage of white slav- 
ery, ni arcotic s, and allied vices. Invariably narcotics and white 
slavery are found to be tied up with pornography. It has been found 
to be true in many cities. 

A difficult but very necessary procedure would be to involve the 
customs service in this, too, because much of this master film is 
brought in from foreign countries such as Cuba, Spain, West Germany, 
France, Italy. It would be a difficult thing to seize film because it 
would be very difficult for the customs agent to know whether he has 
a master film or has a processed film— that is, film taken by a casual 
tourist in foreign lands. That would have to be worked out some way 
because much of the master film is brought into this country. The 
master films are not produced here but are produced outside of the 
country. I would suggest, too, that imported raw film, master film 
and duplicating film, made in other countries and sold in the United 
States be coded just as our own film should be coded, registered, or 
dated, so that you can very quickly identify the maker and the seller 
of the film. 

I would suggest that fraternal organizations be called upon because 

many of the films are shown at group meetings of fraternal organi- 
zations and they, too, would be of some help in combating the showing 
of pornographic ‘films. 

I believe it is possible that an appeal might be made to publishers 
of these magazines to withhold advertisements -that tend toward 
obscenity if they can be assured that the Government, or at least a 
private agency, would make an effort to get other advertisers to take 
the place of these borderline cases. 

I would suggest, too, that the State police be involved in this over- 
all pattern because they often pick up these films or still pictures, as 
the case may be, or other obscene material? I would suggest that they 
be involved with the Federal Bureau of Investigation and the postal 
service. 

My main point in being here today is that I do admit the postal 
service is doing a magnificent job with what they have done and | 
would like to see them do a lot more, but I believe that the business 
of pornography is so great and so widespread that the postal serv- 
ice gets only the smallest portion of it. 

Therefore, the postal service should be part of an overall serv- 
ice which could stamp out pornography in a very short time by first 
making it impossible for the producers to obtain film and, if neces- 
sary, to make it impossible for them to obtain stationery to even print 
the pornography which is printed. That can be done in an overall 
fashion, I would say, in a blitzkrieg against pornography in general. 
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If there are any questions, I would be happy to answer them. 

Mrs, GrananHan. Would you agree we really need a Federal law? 

Mr. Harrison. Yes, you need a FE ederal law and a Feder al agency 
that would be the commander in chief, so to speak, in this fight. 
This is a fight. You are dealing with billions and not just a billion, 

Mrs. GrananHan. Yes. Perhaps we should provide a mandatory 
jail sentence. I have a bill I intend to put in today to that effect, with 
a fine. 

Mr. Harrison. That is a good suggestion. I have had some ex- 
perience with these people. My own personal feeling is that they do 
not mind paying a fine of $5, 000 or $10,000 because they make mil- 
lions, and it isa drop in the bucket. 

I would put the pressure on the manufacturers of the film because, 
in my opinion, if the producer cannot get the film or the paper to 
print this stuff, he is out of business. If he cannot get the raw mate- 
rial, he has nothing to sell. My attack is on the source. 

Mrs. Grananan. I think there i is a great deal of it coming into the 
country, but I think there is a great ‘deal of it manufactured right 
here. 


Mr. Harrison. Yes. 

Mrs. Grananan. It was very interesting for me to learn not long 
ago that “Lolita,” the best seller here last year, was banned in France. 
I guess we had better clean our own house first. 

Mr. Harrison. That is right. 

Mrs. Grananan. Are there any questions ? 

Mr. Suretey. You commented a while ago about the master films 
being made in a foreign country, we will say France, for example. 
I am not acquainted in this industry at all. Is it customary for 
them to make a master film in one of the foreign countries and send 
it to the United States through airmail or some way, and then that 
film is reproduced here ? 

Mr. Harrison. That is right. 

Mr. Suretey. Where would it be, specifically, here ? 

Mr. Harrison. There are many individuals who own processing 
equipment. I would like to digress a moment. 

About 3 months ago, in New York City, a city official, a superin- 
tendent of buildings, was arrested. In his garage he had a half mil- 
lion dollars worth of film and equipment. This man was an $8,000 
a year salaried man. 

Mr. Suretey. Iam familiar withthe case. I read about it. 

Mr. Harrison. This man purchased film processing equipment from 
one of the film processors for several thousand dollars, the amount is 
not important. You see how easy it is if you can get the master 
film. ‘There are so many small independent processors who will 
process the film for you. They will make thousands and thousands 
of reels of film for you at a very small charge. A master film of 400 
feet looks like any other film excepting that there is a certain color- 
ing to it; the coloring describes the fact that it must be processed. 
But when you take another mov ing picture in your camera, you have 
positive-negative film. This is purely a positive film. This has to be 
processed by certain equipment so you can make copies of it. 

I admit it will be difficult to detect master film coming in. The cus- 
toms agents would have to be very carefully briefed on what master 
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film looks like. Invariably when a master film comes into this country 
in a 400-foot reel it is pornography. They bring in 14,000 feet of 
film if it is a movie that is made overseas and brought in here for 
reproduction. 

Mr. Sutprry. I must apologize to the gentleman when I say that 
I am not acquainted with Harrison Filmstrip Productions. Would 
you care to comment on your business and the type of films you pro- 
duce? 

Mr. Harrison. I produce religious films for children. You can 
understand I am very, very angry at this sort of thing. 

Mr. Suiptey. I am very glad to hear that. I did not know that. 
I thank you for answering the question. 

Mrs. Grananan. Are there further questions ? 

Mr. Oxtver. Mr. Harrison, you have touched upon a problem here 
which covers a lot of ground, so far as governmental agencies are con- 
cerned. You realize that ? 

Mr. Harrison. That is right. 

Mr. Ontver. I take it from your very forceful statement that your 
feeling is that this is such a vital problem that you would be willens 
to see some coordinated effort on the part of the various Govern- 
ment agencies. 

Mr. Harrison. I would. I would give my very life right now be- 
cause most recently this hit home and what hits home you start fight- 
ing. 

Mr. Oxiver. Have you reason to believe, other than your own per- 
sonal experience, that this is of such volume that it does call for 
an all-out, massive attack so far as governmental agencies are con- 
cerned ? 

Mr. Harrison. Yes, sir. Postmaster General Summerfield stated 
that a half billion dollars—I think he said $500 million—is involved 
in the traffic that goes through the Post Office. I maintain that that 
is just an infinitesimal part of the overall business conducted in 
pornography. I believe it would amount to more than $3 billion a 
year. 

Mr. Outver. In other words, I take it from what you have testified 
here this morning that perhaps you feel the pornographic material 
going through the mail is perhaps only the tail that is wagging the 
big dog of the film phase of this situation; is that right? 

Mr. Harrison. That is correct. 

Mr. Oniver. Here we get into a jurisdictional problem so far as 
committees of Congress are concerned and so far as agencies of Gov- 
ernment are concerned. Do I understand that as a citizen and as a 
taxpayer, you feel it is very essential that we get an overall Govern- 
ment agency or commission, or whatever it might be, as an approach 
to meeting this problem ? 

Mr. Harrison. I certainly do. It is the only way you can combat 
this thing. 

Mr. Ottver. How do you classify this dissemination of porno- 
graphic material in connection with, say, the narcotics trade in terms 
of detriment to our people ? 

Mr. Harrison. In a number of raids conducted recently in New 
York City they did find narcotics in the establishment where these 
films are shown. If you vonsider the type of mind that is thrilled by 
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this type of film or this type of still picture, you can very easily under- 
stand that the purveyor of this type of film and filth will attempt a 
narcotics sale along with the sale of the literature or film. 

Mr. Outver. I appreciate what you are saying. What I had par- 
ticularly in mind was this. In terms of trying to classify the severity 
of the impact of pornographic material in terms of narcotics, for ex- 
ample, do you think it 1s parallel to it in its detrimental effect ? 

Mr. Harrison. It is parallel as far as effect. I do not doubt that 
white slavery or prostitution is part of it. I do not know the per- 
centage of narcotics sales to that of the sale of pornography, but I am 
certain it is involved in it as well as white slavery and prostitution. 

Mr. Ortver. I take it you believe it is just as vital in the interest 
of ovr people to pursue this particular problem as much as we do, for 
example, the narcotics trade. 

Mr. Harrtson. That is true. 

Mr. Ortver. Are you disturbed at all about the suggestions which 
have been made here before this committee on several occasions that 
the issue of censorship is involved in this situation ¢ 

Mr. Harrtson. I personally feel the Post Office Department does 
not have enough power. I believe they should have much more power 
to regulate and censor. I was shocked to read of the decision just 
handed down on “Lady Chatterley’s Lover.” I was shocked. There 
is too much free thinking. 

Mrs. GranaAuan. Do you not think, Mr. Harrison, the courts have 
been very lax ? 

Mr. Harrison. I certainly believe so. 

Mrs. Grananan. In fact, I think possibly this filthy literature 
could create users of narcotics. Maybe this is the base of it all because 
it does destroy the mind. 

Mr. Harrison. That is right, it does. 

Mr. Ortver. Have you been in touch with other Members of Con- 
gress with regard tg your suggestions? Se ae 

Mr. Harrison. I have written to Senator Keating, who was kind 
enough to forward my suggestions to other Congressmen. I have 
several of the answers. One of the suggestions I made about. a cen- 
tral depot is being thought of by another Congressman. I feel proud 
about that. 

Mr. Oxitver. What I had particularly in mind was this. Have you 
discussed this with any Member of Congress with reference to the 
problems involved in trying to get this jurisdictional problem met ? 

Mr. Harrison. No; just my letter to Senator Keating and my recent 
letter I wrote 2 days before I heard from your committee. I men- 
tioned the fact that I believed there should be more action by the 
Government, an overall agency to handle the problem. 

Mr. Oxtver. Do you feel the people as a whole are stirred up 
enough to want congressional action ? 

Mr. Harrison. I think it was mentioned that you, Madam Chair- 
man, had some samples of this filth in your possession. 

Mrs. Grananan. Loads of it. 

Mr. Harrison. It has just recently reached Binghamton, for ex- 
ample. I learned about this just 2 weeks ago from a boy 12 years old 
who submitted 25 cents and a box top from a cereal box for, I think, 
a gun or something, and 2 weeks later he received a batch of this 
material in the mail. 
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Sometimes people are amazed at this. Why does a child of 12 
receive this type of literature? There are such things as mailing lists. 
I believe you are all acqauinted with them. I have a booklet pub- 
lished by W. S. Pontaon, I think, the world’s leading mailing list 
source. You can buy mailing lists of anything in this country from 
any source. For example, I have known this to happen: That a child 
will answer an ad in one of the parent’s magazines for something. 
The parent’s magazines will sell their mailing list to another organ- 
ization of like character and like stability. Somewhere along the line 
someone will buy a mailing list and use it for a very nefarious purpose. 
You wonder how a child of 12 can receive such literature. Quite 
simply by the purveyors paying $20 a thousand or $15 a thousand for 
names you will get a mailing list. The purveyors do not know whether 
it is a child of 12. They believe it is a child because only a child will 
answer a cereal ad with 25 cents and a box top for a gun or something. 

Mr. Oxiver. We had testimony last Friday which indicated some 
people believe the psychiatric experts do not agree upon whether there 
is a causal effect of pornographic material upon young people as well 
as adults, leading them in turn to get involved in sex crimes. What 
is your attitude toward that problem ? 

Mr. Harrison. I believe children at a certain age are very receptive 
to many things. 

Mr. Otiver. Have you any specific examples in mind that you can 
cite to us? 

Mr. Harrison. Just from stories that you have read in the papers 
yourselves of children between 12 and 14 doing some of the things 
they have seen on television and hanging themselves in the process, 
or killing another child in the process. 

Those minds areopen. They learn very quickly. They are eager to 
learn. That which is the most dangerous is that which they are most 
interested in doing. 

I clisagree with the psychiatrists. 

Mr. Oxiver. Not all of the so-called experts feel as perhaps our wit- 
ness did the other day; at least some of them come up with conclusions 
which indicate there is causal effect. 

Mr. Harrison. I believe there is. 

Mr. Watiuavser. | have no questions. The witness has been very 
responsive and I wish to commend him for coming here this morning 
and giving us an enlargement of a concept we have heard about. 

Whether or not your suggestion is practical remains to be seen, 
but in any event I am certain that the governmental agencies that are 
now in existence are aware of this problem and will cooperate with 
each other, and I really believe that this subcommittee’s spotlighting 
the problem has had a great deal to do with arousing people all over 
the United States. 

In conclusion I would like to say thank you very much for the 
effort you have made. 

Mr. Harrison. It has been my pleasure to be here. 

Mrs. Grananan. Thank you very much, Mr. Harrison. I think 
you have alerted us to many things we have been thinking about and 
I certainly know this is something that will receive our attention. 

This is something we cannot say will be completed this session or 
next session. We have to be ever on the alert. 
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Our next witness will be Mr. Robert W. Frase, associate managing 
director, American Book Publishers Council. 


STATEMENT OF ROBERT W. FRASE, ASSOCIATE MANAGING 
DIRECTOR, AMERICAN BOOK PUBLISHERS COUNCIL 


Mr. Fraser. I am substituting today for Mr. Manges, our legal coun- 
sel, who wanted to testify here but unfortunately he had to be else- 
where today after the hearings were delayed somewhat behind what we 
thought they might be. 

After submitting Mr. Manges’ statement for the record I would 
like to make a few additional comments on my own. 

Mrs. Granawan. Without objection, Mr. Manges’ statement will be 
inserted in the record at this point. 

(The statement follows:) 


STATEMENT OF HorAceE S. MANGES, COUNSEL FOR THE AMERICAN BOOK PUBLISHERS 
COUNCIL 


American Book Publishers Council, Inc., is a membership corporation of which 
the leading publishers of books of general circulation, and the leading university 
presses are members. It is estimated that the 157 members of the council pub- 
lish and distribute not less than 90 percent of all general books. 

“General books” is a trade term and does not include textbooks or encyclopedias 
but all other types of books. 

Among these publishers are Doubleday & Co., the Macmillan Co., McGraw-Hill 
Book Co., Inc., Charles Scribner’s Sons, Harper & Bros., Grosset & Dunlap, Inc., 
Little, Brown & Co., Random House, Inc., The Viking Press, and Alfred A. Knopf, 
Ine.; among the university presses are those of Cornell, Columbia, Minnesota, 
Oklahoma, and Stanford. 

The council strongly objects to three proposed changes sought to be made to 
39 U.S. Code, section 259b, as set forth in H.R. 7379. 

We should like to emphasize that the council’s objections are in no way based 
upon a desire to defend pornography or the purveyors of pornography. Such 
objections are predicated upon what it conceives to be required by the constitu- 
tional guarantee of due process of law. 


I. THE PROPOSED LANGUAGE “IN THE PUBLIC INTEREST” 


Section 259b provides that: 

“Whenever the Postmaster General shall determine during proceedings before 
him that in the administration of section 259a of this title, such action is 
necessary to the effective enforcement of such section, he may enter an interim 
order directing that mail addressed to any person be held and detained by the 
postmaster at the post office of delivery for a period of 20 days from the effective 
date of such order.” [Italic supplied.] 

In place of the italicized language H.R. 7379 substitutes “in the public 
interest’, applicable to both the original issuance of the interim order (subdi- 
vision (1) of subsection (a) and any extension thereof (subdivisions (4) and 
(5) subsection (a)). 

We submit that the present language “necessary to the effective enforcement 
of such section” is itself vague and confers much too broad power upon the Post- 
master General. However, such language at least provides as a prerequisite 
to the issuance of an interim order by the Postmaster General that there must 
be a determination by him that such action is ‘necessary to the effective enforce- 
ment of such section.” 

The amendatory language in H.R. 7379 contains no such requirement. All that 
is necessary under the proposed amendment is that the Postmaster General deem 
that the issuance of such interim order be “in the public interest” without regard 
as to whether it is “necessary to the effective enforcement” of section 259a. 

The proposed change and its motivation are indeed puzzling. Subdivision 
(1) of subsection (a) of the proposed amendment reads: “When the Postmaster 
General determines during proceedings before him that in the administration 
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of the act of August 16, 1950 (39 U.S.C. 259a), such action is in the public in- 
terest * * *”’, Accordingly, it would seem, as a matter of elementary logic, that 
the proposed change in 25¥9b necessarily relates to and in circumscribed by the 
primary procedure of 259a. Any normal interpretation of “in the public in- 
terest”, so qualified and circumscribed, would seem to imply a meaning to those 
words essentially identical with the provision sought to be amended in this re- 
spect, namely, “necessary to the effective enforcement” of section 259a. This 
being so, there would seem to be no reason for the change sought. The proposed 
language certainly cannot be said to be clearer than the existing language; on 
the contrary, it introduces a far greater element of vagueness. On the other 
hand, to the extent,that “in the public interest” is divorced from the specific 
administration and enforcement of 259a, the power that would thereby be 
conferred on the Postmaster General would be almost limitless. In this con- 
nection, the Supreme Court has already indicated emphatic disapproval of 
vesting in the Postmaster General the power to determine that speciiic mail 
is “not good for the public” (Hannegan v. Esquire, Inc., 8327 U.S. 146, 158). 

In the light of the foregoing we submit that the new words “in the public 
interest”, as a standard under a drastic penalty statute, are unconstitutionally 
vague. 

We submit that, in essence, the introduction of these new words in place of 
the old can at best change nothing and at worst introduce a vagueness and con- 
fer a limitless power upon the Postmaster General which would be intolerable. 

As a matter of fact the basic concept underlying the original enactment of 
section 259b was to authorize the issuance of an interim impounding order 
when it was essential to the effective administration of section 259a. We reit- 
erate that it still makes good sense to require such proof before permitting 
a drastic deprivation of mail without a prior hearing. 


II, THE PROPOSED LANGUAGE “ARBITARY OR CAPRICIOUS” 


The proposed amendment seeks not only to expand enormously the power of 
the Postmaster General, as above indicated. It also presents a determined effort 
by the Postmaster General to restrict the power of the courts to protect the user 
of the mails, who, as a matter of fact, may be seriously damaged when the 
Postmaster wields in a wrongful way his all-powerful weapon of cutting cif 
mail without a prior hearing. 

Thus, H.R. 7379 contains the following new provision in subsection (a): 

“(2) Any person against whom an interim order is issued may pet'tion in the 

J.S. district court * * * for an injunction restraining the Postmasier from en- 
forcement of the order if the issuance of the order was arbitrary or capricious.” 
[Italic supplied.] 

Under this language the court could enjoin an improper issuance by the 
Postmaster General of on interim order only if such issuance werc found to 
be “arbitrary or cauricions.” 

Th os fvely possible chat the Postmaster General’s issuance of the interim 
ovaer ina. auve been wholly erroneous, but still not “arbitrary or capricious.” 
For, “arbitrusy and capricious” has been defined by the Supreme ‘‘ourt to 
mean an uct done “without adequate determining princin'e or * * * unrea- 
soned.”’ (United States v. Carmack (1946) 529 U.S. 280, 21% and authorities 
there cited.) We submit that this new provision for injunctive relief is illusory, 
in that, in the light of this meaning ascribed by the Supreme Court to the words 
“arbitrary and capricious,” it would be virtuaily impossible for a mail user 
to procure any such injunction. 

Moreover, a glaring inconsistency is revealed by an examination of sub- 
divisions (4) and (5) of subsection (a) of the bill in contrast to subdivision 
“2” thereof. Where the Postmaster General wouid petition the district court 
for the extension of his interimorder (subdivisions (4) and (5)), he would 
need to prove only that such interim order was “in the public interest’— 
whatever that might mean. Yet, where the person deprived of the use of 
the mails would petition, a startling difference would appear. For him a 
much heavier burden would be imposed when he would petition the same 
District Court to terminate the interim order (subdivision (2)). He would 
be required to prove that the interim order was “arbitrary or capricious.” 
There is no justification for this dual standard. Either the interim order is 
“in the public interest” or it is not. Certainly, if the District Court finds that 
it is not, no matter whe the petitioner is, it should forthwith be terminated. 
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Ill. THE PROPOSED INCREASE OF THE POSTMASTER GENERAL’S POWER TO IMPOUND 
MAIL FOR 45 DAYS WITHOUT A PRIOR HEARING 


We now proceed to the next change sought by H.R. 7379. Section 259b 
presently provides that “any such order for the holding and detention of mail 
addressed to any person shall expire at the end of 20 days after the issuance 
thereof unless the Postmaster General shall file, prior to the expiration of such 
20-day period, a petition in the U.S. district court * * * and obtain an order 
directing that mail addressed to such person be held and detained for such 
further period as the court shall determine.” 

In place of the language just quoted, H.R. 7379 proposes to substitute the 
following in subsection (a): 

“(3) Unless (A) the Postmaster General has been so restrained or (B) the 
Postmaster General files, within 20 days of the date of the interim order, a 
petition in the U.S. district court * * * and obtains an order directing that 
mail addressed to the person be detained for such further period as the court 
determines, an order for the detention of mail addressed to a person ewpires 
at the end of the 45 days after the issuance thereof.” [Italic supplied.] 

In other words, under the present section 259b, if an interim order is issued, 
it expires within 20 days from the date of issuance unless within that 20-day 
period the Postmaster General obtains a court order directing that it be extended. 

The net effect of the proposed new language is that if the Postmaster Gen- 
eral has not been enjoined by the district court pursuant to subdivision (2) of 
subsection (c) and does not obtain a court order extending the interim order, 
the interim order nevertheless continues in effect for “45 days after the issuance 
thereof”, even though under subdivision (1) of subsection (a) the interim order 
must provide for detention of mail “for 20 days from the effective date of the 
order.” In other words, it is possible for a 20-day order to be effective for 45 
days, without even being extended. 

Assuming, however, that this is merely an inadvertent error in draftsmanship 
and that what is sought in the first instance is an interim order for 45 days, we 
submit that the proposed amendment should not be adopted. The effect of 
such a change would be to increase from 20 to 45 days detention of mail at 
the instance of the Postmaster General, without a prior hearing being accorded. 

It has been and still is our contention that any grant to the Postmaster 
General of power to impound mail without a prior hearing for 45 days or 20 
days or even for 1 day is a clear denial of due process required by the fifth 
amendment to the Constitution. See Door v. Donaldson (1952) 195 F. (2d) 764, 
and Walker v. Popenoe (1945) 149 F. (2d) 511. In the Walker case, the U.S. 
Court of Appeals for the District of Columbia said, at page 5138: 

“The power to exclude a publication from the mails without a hearing in 
practical effect permits the Postmaster General to cause irreparable injury to 
any publisher without the minimum safeguard of an opportunity to present 
his case, There are, of course, other means of distribution besides the mails, 
but they are not effective ones in the case of ordinary publications. To deprive 
a publisher of the use of the mails is like preventing a seller of goods from 
using the principal highway which connects him with his market. In making 
the détermination whether any publication is obscene the Postmaster General 
necessarily passes on a question involving the fundamental liberty of a citizen. 
This is a judicial and not an executive function. It must be exercised according 
to the ideas of due process implicit in the fifth amendment.” 

In this connection, we direct attention to a very recent decision of the U.S. 
District Court for New Jersey (which had before it an application for an 
interim impounding order in a proceeding brought pursuant to section 259 
of title 89). In that case the court clearly indicated its view that the ad- 
ministrative interim impounding of mail by the Postmaster General without 
a hearing is unconstitutional. Thus, the court stated (Greene v. Kern, 28 LW 
2007, July 7, 1950) : 

“However, until the proceedings have terminated in a fraud order no authority 
in the Postmaster General to direct the local postmaster to impound (respond- 
ent’s) mail can be constitutionally inferred from the language of section 259. 
While its object is the restitution of money remitted by reason of the allegedly 
fraudulent inducement of the advertisement, a determination of the fact of 
misrepresentation must first be made after opportunity is given (respondent) 
to be heard, before the Department may exercise the power of enforcing such 
restitution. Cates vy. Haderlein, 1951, 342 U.S. 804; Door v. Donaldson, D.C. Cir. 
1952, 195 F. 2d 764. 
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“It may well be that without an interim impounding of the mail, before such 
determination of fraud is made administratively, the fruits thereof will have 
been received and enjoyed by the advertiser who would thus escape the power 
of the Department to compel the restitution of the money to the victims. Never- 
theless, the risk of such a consequence fs inherent in the time required for due 
process. The impounding of mail prior to determination of fraud would involve 
the imposition of a penalty upon the addressee without an opportunity to be 
heard and an adjudication upon evidence. 

“Such interim impounding woud! also effect a deprivation of property without 
just cause and without fair compensation. Assuming that some of the mail 
which is presently being impounded contains payments for merchandise ordered 
or sold from or by (respondent) to persons induced by the advertising to make 
such payments, the deprivation of the use of the remittances in the mail ad- 
dressed to (respondent) would go uncompensated in the event that the adminis- 
trative adjudication was favorable to it. To construe the statute as authorizing 
impounding of the mail prior to hearing and determination of fraud would 
render the section clearly unconstitutional. Jeffries v. Olesen, D.C.S.D. Calif. 
1954, 121 F. Supp. 463.” 

The application of the court’s reasoning to section 259b need hardly be 
labored. 

To increase from 20 days to 45 days the period during which a publisher’s 
mail may be detained without a hearing is to compound not only this denial of 
due process but also the potential irreparable injury that may result to a pub- 
lisher if the material involved may ultimately be held to be not obscene. 


IV. THE ATTITUDE OF THE POST OFFICE DEPARTMENT 


The reasons advanced by Hon. Herbert B. Warburton, General Counsel of the 
Post Office Department, as to the alleged necessity for these amendments to sec- 
tion 259b, we submit, do not furnish justification for them. 

Mr. Warburton testified : ’ 

“Title 39, United States Code, section 259a vests in the Postmaster General 
authority to issue an ‘unlawful’ order to the postmaster. This order directs the 
postmaster to return to the sender all mail addressed to the purveyor against 
whom it is issued. The purpose of the order is to deny to the purveyor remittances 
of moneys in payment for obscene material. The ‘unlawful’ order issues after 
the administrative procedure * * * is completed in compliance with the require- 
ments of the Administrative Procedure Act. 

“The lapse of time between the initiation of the administrative proceedings 
and the issuance of the ‘unlawful’ order, when such is the result of the process, 
creates a hiatus during which the purveyor would reap the financial benefit of his 
venture. 

“Tithe 39, United States Code, section 259b, was intended to forestall that re- 
sult. It authorizes the Postmaster General to issue an interim impounding order 
when it is necessary to the enforcement of section 259a. This order directs the 
postmaster to hold the mail for 20 days to give the opportunity to complete the 
administrative proceeding. If this proceeding takes longer than 20 days, as is 
usual, a court must be petitioned to extend the period of the order. Ordinarily, 
the court refuses to extend the order because the Government must be able to 
show that the extension is necessary to the enforcement of 259a. The courts, 
instead of considering that issue, which is in itself almost incapable of demon- 
stration at that time, most frequently go to the issue of obscenity, and determine 
that the material is not obscene, thereby destroying the Government's case in its 
incipiency.” [Italics supplied.] 

Apparently, what Mr. Warburton is objecting to is a finding by the district 
court, on the Postmaster General’s application for extension of an interim order, 
that the material complained of is not obscene, and that therefore there is no 
basis for the proceeding under section 259a. It is difficult to understand this 
objection. If, prior to the completion of a 259a proceeding, a determination 
is made by the court that the material complained of is not obscene, it simply 
means that, as a matter of law, the proceeding should never have been instituted. 
Under such circumstance, the extension of the interim order is not only not 
“reasonable and necessary,” as presently required, but, indeed, is not even “in 
the publie interest,” as here proposed. 


1At hearing before the Subcommittee on Postal Operations of the Committee on Post 
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It will be noted from Mr. Warburton’s quoted testimony that he also com- 
plains that at the time the court decides the question of obscenity it is “almost 
incapable of demonstration” by the Postmaster General that an extension of the 
interim impounding order is necessary to the enforcement of section 259a. We 
submii that if at any time the Postmaster General cannot show that the interim 
order is necessary to the enforcement of 259a, he should not be entitled to an 
interim order summarily depriving any person of his right to use the mails. 

It is no answer to argue that since the Postmaster General cannot prove that 
he needs the interim relief, he should have his path made easier by enabling 
him to obtain it upon his mere assertion that his action is “in the public interest.” 
It must not be forgotten that the power to impound the mail on an interim basis 
without a prior hearing to the mail user, as is Gone under the present law, is a 
power even more drastic than the one (involving second-class mail entry) dis- 
approved by the Supreme Court in Hannegan vy. Esquire, Inc., 327 U.S. 146. 

Section 259b as presently worded is, as we have above indicated still vul- 
nerable as failing to afford due process of law on the ground that the mail user 
is not entitled to a hearing prior to the issuance of an interim order. It seems 
clear from the foregoing that the three changes now proposed would substantially 
increase the inherently unconstitutional aspects of impounding mail without a 
prior hearing. 

CONCLUSION 

(A) The phrase ‘necessary to the effective enforcement of” section 259a, 
should not be changed to “in the public interest,” either as applicable to the 
original issuance or to the continuation of an interim impounding order of the 
Postmaster General. 

(B) A user of the mails should be entitled to have the court vacate a Post- 
master General’s interim impounding order if the court finds that such order 
is not necessary to the effective enforcement of section 259a. In order to obtain 
that relief, the mail user should not be required to assume the virtually im- 
possible burden of proving that the issuance of the Postmaster General’s interim 
order was either arbitrary or capricious. 

(C) The duration of a Postmaster General's interim impounding order, which 
is issued without a prior hearing, should not be increased from 20 days to 45 days. 

For the reasons above set forth, we urge that the aforementioned three changes 
to section 259b of title 89, United States Code, proposed in H.R. 7379, be rejected. 

Mr. Fraser. That is the end of Mr. Manges’ legal brief on the 
matter. 

I would like to add a few words in layman’s language. 

We have been concerned about this impounding statute for a num- 
ber of years. I believe it dates back to 1950. There have been a good 
many bills since that time to amend it. 

The statute has not to my knowledge been used against a book 
publisher, one of our members. I believe, however, on one or two 
occasions the threat of using it has been used. 

The Post Office Department has always said that this power is 
requested for use against fly-by-night operators of one kind or an- 
other of hard core pornography who usually send it through the 
mails by first-class mail so it cannot be stopped at that stage. 

3ut the statute always has been drafted in such general terms that 
it could be used against anyone, and if it were used against a pub- 
lisher, who might have 500 book titles on his list, and the Post Office 
objected to 1, all the publisher’s mail could be stopped under this 
bill for 45 days which would send him into bankruptcy. 

I do not believe that the Post Office Department and the present 
management, or Mr. Warburton, the present General Counsel, would 
use it in a case of that kind. On the other hand, the statute sets no 
limitations, and it is up to the discretion of the Post Office Department 
against whom it uses this very drastic power. 
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I was also glad to see in Mr. Warburton’s statement yesterday a list- 
ing of the situations in which he thought he was justified in using 
this drastic power of the impounding order. 

I would prefer to see those situations specified in the statute, or 
at least set forth in this committee’s report on the bill, which would 
provide some legislative history on the matter and might provide 
some assurance that in the future the Postmaster General would fol- 
low these self-limitations. 

I think our legal brief is directed toward what we conceive to be 
probably the inherent unconstitutionality of this kind of statute. 

I wanted to make clear that our concern was not that it had been 
used against legitimate and established publishers but it is a drastic 
power which, if it were used against such publishers, could easily 
send them into bankruptcy in individual cases. 

Mrs. GranaHAn. The legislative history will include that reference, 
Mr. Frase. 

Mr. Frasr. You mean some indication of the kind of situation in 
which it should be used ? 

Mrs. GRANAHAN. Yes. 

Mr. Fraser. I think that would be very desirable. 

Mrs, GraANAHAN. Various organizations do attempt in a degree to 
impose self-controls. 

Have the book publishers ever done anything about that ? 

Mr. Frasr. We never have made any attempt to apply an internal 
censorship to the publication of our members. I expect if we did and 
the thing were challenged it would be found to be a violation of the 
antitrust laws. 

Mrs. GRANAHAN. Of course, you are aware that people to whom this 
mail is addressed have the opportunity, where the mail is impounded, 
to go to the post office and look over their mail ? 

Mr. Frasr. Yes. That protection, which I think was a desirable one, 
was put into the statute some years back, I believe at the request of 
the American Bar Association. 

It would be a question if this power were ever used against book 
publishers whether this really would be a protection. 

For example, a bookstore ordinarily sends in an order for more 
than 1 title, so it might order 50 titles and 1 copy of the book to which 
the Department objected might be in that order. 

I presume there would be a question, at least, as to whether that 
entire order might not be held up because there was perhaps one- 
hundredth of it involved. 

Mrs. GRANAHAN. Someone always suffers when you are trying to do 
some good. What suggestion would you have? How are we to cope 
with this problem we have today ¢ 

Mr. Frasr. As I say, if there were something in the statute, or 
in the committee report, which set forth these conditions that Mr. 
Warburton itemized yesterday, and the circumstances in which he 
thought using the impounding order was justified, this certainly would 
be a protection. 

Beyond that, I gather one of the concrete situations he is worried 
about is a certain district court on the west coast where the impound- 
ing order has been used, the individual against whom it is issued 
goes into court ex parte, and gets an injunction from the jude. 
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The correction in this bill of that particular situation is roundabout, 
It does not deal with it directly. 

As a matter of fact, we have suggested privately to Mr. Warburton 
that in dealing with that situation it might be handled in quite 
a different way, to require in the statute that in such a hearing that 
the Post Office be heard so that it was not an ex parte proceeding. 

That seems to have been the particular circumstance which aroused 
the Post Office Department in suggesting this legislation, which is in 
very general terms and goes far beyond that particular problem we 
are faced with. 

Mrs. GRANAHAN. Mr. Shipley? 

Mr. Suipiry. I understand that you have no objection to curbing 
this kind of mail, and in fact doing away with it. 

There are two or three things that interest me. Did your counsel 
object to the original 20-day impounding law we have on the statutes 
now 

Mr. Frasr. Yes, we did. We have taken a consistent position right 
along that we objected to having language of this kind on the stat- 
ute books in such sweeping and general terms that it could be used 
against book publishers even though the alleged purpose, the osten- 
sible purpose, and we believe this, was against fly-by-night operators 
of pornography. 

At an early stage of this thing, back in 1952 or so, I talked to the 
then solicitor of the Post Office Department to see whether it was 
not possible to put some standards into the law so that he could use 
it against the people for whom they said they wanted to use it but 
yet would protect others. 

However, the Post Office Department always has come up with 
very general language with no limitations in it, and therefore we felt 
it necessary to object. 

I think there is an improvement this time. At least in Mr. War- 
burton’s statement he outlined the standards which he thinks the 
Post Office ought to follow and the courts should consider in con- 
nection with these impounding orders. 

If those could be written into the statute, or failing that written 
into this committee’s report, we would feel a lot better about it. 

Mr. Suieiey. What is your thinking on the present law, if a hear- 
ing were held before the 20 days? Would it help make this more 
constitutional 

Mr. Fraser. Iam sure it would. 

Mr. Suipeiey. In your way of thinking that is what you would 
like, is that so¢ 

Mr. Frase. Even more than that we would like to see some stand- 
ards set up indicating the kinds of cases in which this very drastic 
power would be used, and, conversely, by implication the kinds of 
cases where it would not be used. 

For example, there is an exception in the present statute which 
completely bars the application of this impounding procedure against 
publishers or distributors of second-class periodicals. That protects 
people who are willing to come out in the open and not fly-by-night 
and not undercover operators in that they register for second-class 
mailing, and so on, but there is no similar protection for established 
book publishers who operate completely in the open, as indicated by 
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the fact that material that they publish is filed and registered in the 
Copyright Office. 

Mr. Sutetey. In your statement I believe you mentioned twice the 
fact under the present law, and increasing it to 45 days, has resulted 
or it would result in injury to book publishers. 

Do you know of any examples of where a book publisher was in- 
jured under this present law ? 

Mr. Fraser. No. To my knowledge it has not been applied to book 
publishers. 

In one or two cases the threat of it has been used against book 
publishers and in one case against a book seller involving a book 
which the Department did not proceed against directly, either under 
the criminal statutes or barring it from the mails. 

Mr. Surpetey. You understand, I am sure, and your statement was 
very thorough and I enjoyed listening to it, that the big problem the 
committee faces is the way we have to go about getting at this thing. 
There are so many doors we have to go through. 

Mr. Fraser. I am quite aware of the committee’s problem and the 
problem of the Department. I hope the committee also will see our 
problem. You are here putting a very drastic statute on the books 
which permits penalty before any determination is made as to the 
offense. 

Mr. Surprey. I understand that is very true. The penalty is only 
to withhold the mail. 

Mr. Fraser. That can bea very severe penalty. 

Mr. Sutpiey. I can understand your point of view and I appreciate 
your being here this morning. 

Mr. Ontver. You say that the organization you represent has not 
been damaged or hurt by the existing statute / 

Mr. Frast. That is right. 

Mr. Ouiver. As I understand it, your argument is based upon the 
constitutional aspects of this law, perhaps depriving people or con- 
cerns of due process of law? 

Mr. Fraser. I think there is grave question if this statute ever were 
tested constitutionally whether it would stand up. 

Our practical concern is that it could be used against book pub- 
lishers, and if it were so used it could bankrupt someone before a 
judicial determination were made as to whether there was justifica- 
tion for taking the action. 

Mr. Oxtver. You mean a period of 45 days? 

Mr. Frase. That is right. 

Mr. Ortver. You are thinking now in terms of people established 
in the business who might become bankrupt ? 

Mr. Fraser. That is right. You cut off all your incoming orders 
and checks for 45 days, in a business which frequently operates in 
the red and on the average operates with a profit margin of about 
2 percent after Federal taxes, you can see what 45 days of doing no 
business would do. 

Mr. Ontver. It seems to me that a well established book publish- 
ing company would have no difficulty in going to a bank and getting 
credit enough to carry them through this period of 25 extra days 
which is involved here. , 


DETENTION OF MAIL FOR TEMPORARY PERIODS 


ter 
a 
] 
ie 
: 


80 DETENTION OF MAIL FOR TEMPORARY PERIODS 


Mr. Fraser. Do you think forcing a company to do that would be 
justified before a determination has been made as to whether this act 
is really criminal or not ? 

Mr. Oxtver. I think the committee sitting here is justified in trying 
to find some constructive approach to this problem. I am not too 
sympathetic with the financial rights of people who are engaged in 
this type of activity. 

So far as it affects the organization, people, or corporations and 
companies you represent, you state they have not been harmed by the 
existing statute. 

If this is a matter of basic constitutional rights, why do you not 
come in here and ask for a repeal of this existing law? 

Mr. Frase. For very practical reasons. We do not think the sub- 
committee would do it. 

Mr. Oxitver. I am sympathetic. Do not misunderstand me. I am 
sympathetic to some of the points you have made, but there is a big 
problem involved. I should think your associates would come in 
with some constructive suggestions which might help us make a good 
law if you do not want this repealed. 

Mr. Frase. I hoped I might have done so in my informal remarks 
afterward. If these standards Mr. Warburton presented in his testi- 
mony the other day were written into the statute, or failing that 
written into the committee’s report, I think a large part of our objec- 
tion would be removed. 

Mr. Suretey. I would like to say one thing here, if I may. I hope 
the gentleman does not believe that the subcommittee is biased in this 
thing at all. I think you have been very enlightening on this subject. 

Mr. Frasr. I am sure you are not. On the other hand, I realize 
there is a good deal of feeling about this matter. I do not think there 
is a good deal of pressure behind the bill. I do not think it is some- 
times realized that this is a very unusual and drastic statute which, 
if it were used unwisely, could damage legitimate business without 
recourse. 

Mr. Oniver. As a matter of fact, to date it has not been used that 
Way. 

Mr. Fraser. That is right. 

Mr. Outver. That is all I have. 

Mrs. GranaHan. You will agree, though, that we have to do some- 
thing about what we are trying to get at, the obscene material. 

Mr. Fraser. Yes, I can understand it is a very great problem where 
you are dealing with material sent in sealed first-class mail. 

Mrs. GranAHAN. Mr. Cunningham ? 

Mr. Cunnincuam. Thank you, Madam Chairman. 

The gentleman spoke of the possible hardship which would result 
in the event this particular legislation is passed. It has been brought 
out that no legitimate person has yet been penalized, and it is my 
view that no legitimate organization such as the companies you repre- 
sent should be penalized. This is such a tremendous problem to many 
of us who are fathers and mothers that we must do something about 
it, and we are trying to find the best way todo it. Just as laws against 
murder, this will apply to only a very small percentage of the popula- 
tion, and yet we have to pass a general statute. If you do not commit 
murder, you do not have to worry about it. 
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Mr. Frasr. You do not have to worry about it until the court con- 
victs you. You worry about it when the Postmaster General issues an 
order. 

Mr. Cunnincuam. You do not have to worry about the effect of 
the law if you do not go out and commit murder. In that regard, a 
suspected murderer is Impounded, so to speak. He is arrested and 
eventually arraigned. I do not know that this proposed legislation 
is much diferent than our statutes so far as those criminal fields are 
concerned. 

Mr. Frase. Except it gives the power to an administrative officer 
without a judicial determination. 

Mr. Cunnineuam. I think your point, then, would boil down to 
the fact that the power is given to an administrative official, and that 
eventually, 45 days later, the courts will have to rule on it. It is 
that 45-day period which gives you some concern, and that is under- 
standable. I say I do not know how else we can get at this problem, 
and we do want to get at it. It is a very serious problem confronting 
the country. 

Of course, some people like to rely on the old constitutional guar- 
antees of censorship, freedom of the press, and so on. That is a theo- 
retical thing, and we are trying to be practical and do something 
about this problem. 

Mr. Frase. Actually, this does not involve the first amendment di- 
rectly. It involves other constitutional questions. As to your gen- 
eral point, I repeat what I said before: If the subcommittee and if 
the Post Office Department say the kind of people you are to use 
this order against and have used it against and will continue to use 
it against are fly-by-night operators, sending pornography through 
first-class mail so there is no other way of dealing with the problem, 
and you are to use it in kinds of cases which Mr. Warburton specified 
in his testimony here on Friday, why not specify that in the statute? 
We would relax then. 

Mr. CunnincHam. Mr. Warburton would have to answer that 
question, but I assume there are some problems in that. We want 
to be fair to everybody. If it could be handled in any way other than 
the way it has been proposed, I presume we would be considering leg- 
islation which would do just that. It is such a serious thing and 
the people are making a killing overnight. We have to cut off their 
source of revenue. Tsherwien we shall not be able to get at this 
about this problem. 

I notice in his statement your counsel referred to the “inherent 
unconstitutional aspects of impounding mail without a prior hear- 
ing.” Of course, that is just his opinion. 

Mr. Fraser. That is right. 

Mr. CunnincHam. The law to date has not been declared uncon- 
stitutional, and I do not know that it will ever be. We do not want 
to pass anything that we positively knew would be unconstitutional. 
I do not believe this particular arrangement ever will be such. 

Just to sum up, as I stated, we have here a serious problem which 
has not penalized your folks and I do not think it ever will do that. 
It certainly will help us get at the people that we feel must be 
gotten at one way or the other. 
That is all, Madam Chairman. 
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Mrs. Grananan. Mr. Wallhauser. 

Mr. Waxiuauser. Many of the questions I had in mind have al- 
ready been covered, and I shall not be repetitious. 

I do wonder whether your council has any approval of the appeal 
section which was written into the bill. You have a few complaints 
about it. Have you anything to praise in the legislation at all? 

Mr. Frasr. About the changes 4 

Mr. Watiuauser. About the right of appeal. 

Mr. Fraser. Actually, the appeal probably makes it more difficult 
for the person appealing, as I understand it, because on appeal the 
court is enjoined not to consider the merits of the case as to whether 
the material is obscene or not, but merely whether the hearing before 
the Postmaster General was in proper for ‘m, and so on. 

Mr. Watviuavser. It at least gives a right of appeal which he did 
not have before. 

Mr. Frase. He had the right of appeal under other statutes, of 
course. 

Mr. Wauuuauser. It clarifies it rather well. I think the Post Office 
Department is to be commended for trying to solve that. 

I shall not take more time, Madam C hairman. 

Mrs. Grananan. Thank you, Mr. Wallhauser. 

Thank you, Mr. Frase. T think you have given us very clear and 
intelligent reasons why you are opposing this legislation. 

Mr. Frasr. I hope that we presented our point of view and the prob- 
lems we see in it. Thank you very much. 

Mrs. Grananan. At our Philadelphia hearings, held July 10 and 
13, Mr. James C. N. Paul was requested to submit his views regarding 
H.R. 7379. Tis statement will be inserted in the record at this point. 

(The material requested follows :) 


MEMORANDUM ON H.R. 7379, 86TH CONGRESS 18T SESSION, SUBMITTED BY JAMES 
C, N. PAUL, PROFESSOR OF LAW, UNIVERSITY OF PENNSYLVANIA 


This memo is submitted on the basis of only brief study of the bill, and the 
views I express are certainly tentative. 

I am troubled by the fact that the bill appears to give the Postmaster General 
broad discretionary powers to impose, without hearing and without proving 
guilt in any sense, a 45-day mail block against a person suspected of mailing 
obscene creations (i.e., an interim order detaining mail addressed to the alleged 
violator). 

I do not suggest, in any way, that the Postmaster General or his staff, in recom- 
mending the bill, desire to exercise this power arbitrarily. But Congress must 
legislate for some years to come, and I do suggest that overzealous postal 
officials could abuse powers authorized in this bill. This contention is based on 
the following observations (which, I repeat, are made on the basis of only a 
brief study). 

1. The Postmaster General can order a mail block whenever he thinks it is in 
the “public interest” to do so. This term, undefined, is capable of the broadest 
meaning. Indeed the Postmaster General's letter of July 2 admits that “ ‘public 
interest’ is a loose concept.” He goes on to suggest criteria which might be 
used to determine “public interest” but these criteria are not incorporated in 
the bill. 

The 45-day mail block is imposed simply by an ex parte determination of 
the Postmaster General (or, realistically, by his subordinate). There is no 
hearing, no opportunity to contest his decision, no opportunity to review the 
matter at the administrative level: the mail block may be imposed summarily 
and the only remedy, if discretion has been abused, is to go to court. 

3. Court review is limited to cases where the “issuance of the order was arbi- 
trary or capricious.” This, taken literally, is again a broad vague standard 
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which purports to tell the court: don’t interfere with this mail block or the 
Post Office’s exercise of discretion unless there has been serious abuse. 

4. The mail block which can be imposed so summarily lasts for 45 days; thus 
for 1 month or longer a legitimate publisher’s mail could be held up before he 
had even the chance to show the Post Office that he was not in violation of the 
law; indeed, in subsequent proceedings the Post Office, itself, might absolve the 
publisher of guilt, and yet his mail would have been detained all this time due 
to a mistake in judgment. 

As Justice Holmes once said: the use of the mails to communicate in modern 
times is “as much a part of free speech as the right to use our tongues.” (25 
U.S. at 487.) That is why courts have looked with disfavor on the use of sum- 
mary mail blocks and summary mail impoundings when imposed without giving 
the respondent any opportunity to be heard. 

Indeed, there are cases which indicate that there are strict constitutional 
limitations on this power, that the courts may not uphold a statute which dele- 
gates broad discretion and powerful sanctions to the Post Office, especially when 
these powers can be exercised without according due process at the administra- 
tive level. See e.g., Walker v. Popenoe 149 F2d 511; Greene v. Kern, reported in 
28 U.S. Law Week July 7 (1959): Summerfield v. Sunshine Co, 221 F2d 42, 
certiorari denied 349 U.S. 921. I think careful consideration of these cases would 
underscore the four observations I have listed below. 

I recognize the seriousness of the problem confronting the Post Office Depart- 
ment, but I should like to point out that the Post Master General's letter of 
July 2 does not spell out in any detail why such extensive powers are needed. 
I should like to raise the question as to whether adequate power to achieve the 
goal desired, efficient enforcement of 39 U.S.C. 259(a), cannot be achieved simply 
by amending the statute (subsection (b) of 39 U.S. 259) to permit the interim 
detention order now provided for to remain in effect for 30 days. At the same 
time specific standards to judge the necessity for such orders might be spelled 
out. Such a statute, I believe would fare better in the courts. 


Mrs. GRANAHAN. Our next witness will be Mr. William Bentley 
Ball, professor of law at Villanova University, Philadelphia, Pa. 


STATEMENT OF WILLIAM BENTLEY BALL, PROFESSOR OF LAW, 
VILLANOVA UNIVERSITY, PHILADELPHIA, PA. 


Mr. Batt. Madam Chairman and members of the subcommittee, 
my name is William B. Ball. I am professor of law at Villanova 
University School of Law, and a member of the ber of New York, 
Pennsylvania, and the U.S. Supreme Court. 

As I had informed you, Mrs. Granahan, I had thought that my 
coming here was really to express some generalities on the subject of 
the work of this subcommittee and some observations on whether it 
is today possible under U.S. Supreme Court decisions still to provide 
any real degree of substantial controls in the area of expression, and 
then belatedly I found that it might be expected that I would have 
something to say about H.R. 7579. 

That apparently is the most important part of what one has to say 
before this subcommittee, and it is the thing about which unfortunately 
I know the least of the three things I was going to talk about. If the 
committee wishes, I will make my platitudinous generalities at the 
outset, and I do have a couple of observations on H.R. 7379, Other- 
wise, I can go directly to the tail and skip the dog and talk about 
H.R. 7379, without implying disrespect for the bill. 

Mrs. GraNAHAN. We would like for you to proceed with what you 
had planned to do, Mr. Ball. 

Mr. Thank you. 

At the outset, I certainly would like to congratulate Congresswoman 
Granahan and the members of this subcommittee for having done 
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much in recent weeks to arouse the public to a greater awareness of 
the dimensions of the smut industry and for the need to offer legal 
as well as moral protection to our youth in the face of the manifest 
efforts of this industry. 

Increasingly we hear it stated that no legal controls over distribu- 
tion of obscenity are really possible today due to the effect of Supreme 
Court decisions of recent years. While it is true that the Court has 
emphasized a number of principles, mainly in the area of definiteness 
of standards, it has by no means declared for absolute freedom of 
utterances. It has been careful indeed, down to its most recent 
decision in the Wingsley case, the Lady Chatterley’s Lover case, this 
past month, to remind us that it does not pronounce any general rule 
that even prior restraint controls are unconstitutional. And the Court, 
even on the issue of definiteness of standard, has not pressed home a 
requirement of absolute perfection. 

In this regard, I think it interesting, thought perhaps not too 
significant, that Court in the same Aingsley case, did not find the 
New York statute invalid on the basis of vagueness. So also in the 
Beauharnais case a few years back, the Court upheld a statute over 
objections as to vagueness, which statute was extremely broad in its 
wording. 

I think it well to remind ourselves of this when we come to examine 
the ripening, if not overripe, problem of mass dissemination of ob- 
scenity. Although the laws of many nations permit more extensive 
legislative attacks upon this problem than do contemporary deci- 
sions of our highest court, nevertheless we are not precluded from 
acting. 

Those of us who do not make absolutes either of freedom of speech 
or of the police power in the area of morals, but rather of the common 
good which admits of limitations of both of these concepts, take com- 
fort in that fact. 

If over the years the history of the Supreme Court decisions has 
shown anything, it has shown that the Court is responsive to change. 
In the field, for example, of racial segregation, the Court in 1954 
said, in effect, that whatever the state of knowledge with respect to 
segregation may have been in 1896, the social science of today has 
shown that segregation denies equality. It is not inconceivable that 
as more and more the importance of our youth is stressed in this post- 
sputnik age, as more and more knowledgeable opinions such as that ex- 
pressed, for example, recently by Professor Sorokin of Harvard 
warns us of the mortal danger to the moral fabric of the people occa- 
sioned by obscenity, as more and more competent studies, and needed 
studies, by the way, in the field of psychology are made demonstrating 
the relationships between communication and conduct, the Court will 
in its decisions expand the concept of obscenity and indeed look not 
disfavoringly upon some other standards of exclusion, particularly as 
to youth. 

One of the great purposes this committee has served, as I see it, 
has been to bring out publicly the views of persons eminently equipped 
to show the vital cause-effect link between obscenity and conduct in 
young people. 

As to H.R. 7379, T must speak sketchily and refer to only two fea- 
tures of the bill. The 45-day period, it seems to me, might not be 
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considered so unreasonable as to offend due process if a 20-day period 
does not. If we grant that the Postmaster General may make the 
determination in question, then obviously some time will have to be 
allowed him for the making of it. We must then look to the testi- 
mony of the Postmaster General to see what practical difficulties the 
20-day period imposes in the making of the determination which a 
longer period would do away with, And this subcommittee may find, 
in reviewing opposing testimony, that there is little or no factual 
evidence presented in that testimony which controverts the testimony 
as to these difficulties given by the Postmaster General. In such event 
it would be apparent that a good case would have been made estab- 
lishing the reasonableness of the 45-day period. 

Secondly, it appears that the Postmaster General seeks what 
amounts to a provisional remedy, that de facto even the 20-day period 
is denied him because a hearing may take place at the start of the 20- 
day period, which is premature from the point of view of adequate 
presentation of the Post Office Department's case; as the result of that 
hearing the interim order may be voided and the impounding upset. 

One cannot predict with absolute certainty how the courts would 
react to the public-interest standard now proposed in H.R. 7879. In 
the area of free speech, I think it is possible that analogies from the 
Securities and Exchange Act might be considered inapplicable by the 
courts—in this area a greater requirement of definiteness being de- 
manded. This is not to say, however, that a suitable and constitu- 
tionally adequate impounding standard cannot be devised. 

Those are my remarks, Madam Chairman. 

Mrs. Grananan. Do you feel, Mr. Ball, that under the provisions 
of this legislation, any individual who is innocent will run any risk of 
harm to himself or to his business ? : 

Mr. Baru. I think that the “in the public interest” language invites 
that possibility. I think this language, incidentally, 1s not of the 
essence of what the Post Office Department wants to do. I think they 
can get what they want without recourse to such language, which 
has in it, I think, some vagueness. I think there the possibility 
exists that the impounding, which of course does penalize a person, 
that the impounding prior to the time there has been a hearing 
based upon this determination “that it is in the public interest” does 
give occasion to that possibility. 

My reason for bringing this out, of course, is not that I am in 
any conflict with the aim which is trying to be accomplished here, 
but rather, to strengthen the effort. 

Mrs. GRANATHIAN. Have you a suggestion how we could phrase this 
provision 

Mr. Batt. I shall be happy to try to draft some language, but I 
will not try to draft it in the air at the moment. 

Mrs. Granauan. We would appreciate that very much, 

Mr. Baut. I would be happy to try to express some opinion on 
that and try to think up some language which might possibly be 
useful in that regard. 

Mrs. Grananan. Just for the moment, in a general bill, a separate 
bill which I hope to introduce, we seem to have to avoid the broad 
term “obscenity,” and specifically define such matters, do we not ? 
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Mr. Batu. No, I think it is the opposite. I think you are trying 
to establish some control over obscenity. “Obscenity” is one of the 
few words that is still able to be played in the game. 

Mrs. GranaHAN. I hear people say, “Who are you to decide what 
is obscene ¢” 

Mr. Bat. Mrs. Granahan, there I think we have resort to the 
thinking of the Supreme Court and the holding of the Supreme 
Court in the Roth case. Of course, that problem is raised, and in 
quite a few newspaper editorials lately, especially following our recent 
decision by the Pennsylvania Supreme Court, I have seen it stated, 
“Who knows what obscenity is? If you can’t tell what morality is, if 
you can’t tell what is sacrilegious, how does ‘obscene’ become so defi- 
nite a word and standard ¢” 

Yet the Supreme Court has held that it has definiteness, that it 
has a common law tradition behind it. It is true the Court. has 
de facto defined “obscenity” quite narrowly. I am thinking of the 
Sunshine case and a few of the other cases. But the definition of Mr. 
Justice Brennan which appears in the oth decision is, it seems to me, 
a very workable definition and, above all, it happens to be the law now. 

Mrs. GranaHan. Thank you, Doctor. 

Mr. Shipley. 

Mr. Surpitey. No questions. I would like to say I enjoyed your 
statement very much. 

Mr. Batu. Thank you, sir. 

Mrs. GRANAHAN. Mr. Oliver. 

Mr. Oniver. No questions, Madam Chairman. I would like to sup- 
plement what my colleague, Mr. Shipley, has said, that we have found 
your testimony very refreshing. It is one of the best statements we 
have had over the past several weeks. 

Mr. CunninGuam. I have no questions except to compliment the 
gentleman. 

Mr. WatiHauser. I have no questions except to say thank you, too. 
We appreciate your testimony. 

Mrs. GRANAHAN. Thank you very much, Mr. Ball. You have made 
it.so very clear in our minds and we do not have a lot of questions to ask 
you today. It has been fine of you to take time out of your busy 
schedule to come here. 

Mr. Wartinavser. May I make one statement before he leaves. 
I will say I am impressed, too, by Mr. Justice Brennan’s definition of 
obscenity, which I have studied and memorized, as a matter of fact. 
I wonder whether or not it might not be a good idea for the subcom- 
mittee to consider writing into the law some kind of definition of 
obscenity. What vou think about that ? 

Mr. Baty. Of course, the present language in 259 contains a whole 
string of words in addition to the word “obscene.” but these are all 
words that I think are sufficiently like the word “obscene,” words like 
“lewd,” “lascivious,” et cetera, that we undoubtedly would be con- 
strued by the Court to mean the same thing. I do not know whether 
anything is added by supplying the Supreme Court’s own definition. 
I would rather doubt that it would be. But there could be no harm 
in it. 

Mr. Watiuavser. Thank you. 
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Mrs. Grananan. Even though they spell it out and define it, yet 
so many times something is upset and it does not seem to be recognized. 

Mr. Bat. I think the Court, in a number of per curiam decisions in 
the past 2 or 3 years, has indicated, but it is only an indication, that 
hard-core pornography is what is meant by the “obscenity” that Mr. 
Justice Brennan’s definition covers. However, this, as I think my 
opening remarks might have indicated, is a somewhat loose and ex- 
pandable or contractible concept. If the temper of the Nation be- 
comes strongly enough aroused or if the concern for youth particularly 
becomes sufliciently great, it is conceivable that that climate of opinion 
would find its expression in a somewhat expanded view of what fact 
situation equals the obscene. 

Mrs. Grananan. Thank you very much, Mr. Ball. 

Mr. Bau. Thank you, Madam Chairman. 

Mrs. GRANAHAN. Our next witness is Father Terrence J. Murphy, 
Ph. D., St. Thomas College, St. Paul, Minn. 


STATEMENT OF FATHER TERRENCE J. MURPHY, PH. D., 
ST. THOMAS COLLEGE, ST. PAUL, MINN. 


Father Murruy. Madam Chairman and members of the commit- 
tee, lam Father Terrence J. Murphy; member of the Political Science 
Department of St. Thomas College, St. Paul, Minn. I teach 
courses in American constitutional history, civil liberties, and Ameri- 
can government. My recent doctoral dissertation at Georgetown Uni- 
versity was on the constitutional questions involved in the government- 
al control of obscenity. This dissertation is now being prepared for 
publication as a book. 

I represent no organization, ecclesiastical, lay, or academic. IT come 
before this subcommittee as a private citizen at the invitation of your 
gracious chairman, Mrs. Granahan. 

My statement today is limited to the obscenity aspects of H.R. 7379 
because this is the area in which I feel most competent. 

From the days long prior to the adoption of our Federal Constitu- 
tion down to the present. it has been a settled legal principle that the 
American people may protect themselves from the unwanted olffer- 
ings of the peddlers of obscenity. After the adoption of the Federal 
Constitution so well established was this constitutional principle that 
it was not seriously challenged until recently. That the Federal 
Government may protect American citizens against pornography or 
obscenity was so firmly enshrined in our constitutional tradition that 
the U.S. Supreme Court v. 308 (1913), 521: see 
Robertson v. Baldwin, 165 U.S. 275 (1897)) on occasion pointed 
to it as an example of Federal police powers when it sustained other 
exercises of similar Federal powers. Not until the Doubleday case 
(Doubleday v. New York, 335 U.S. 848 (1948): U.S.L. Week 3117 
3119 (1948)) was the U.S. Supreme Court called upon to face squarely 
the question of the constitutionality in se of Government control 
of obscenity. And it was not until the Poth-A/berts ease (354 U.S. 
476 (1957) ) that the Supreme Court felt the question to be of sufficient 
importance to rule on the matter. There the Court resoundingly de- 
clared that obscenity is beyond the constitutional pale. It is entitled 
to no protection whatsoever. 
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In the 7oth case the Court defined obscenity and established stand- 

ards in accordance with which the definition must be applied in the 
following statement : 
whether to the average person, applying contemporary community standards, the 
dominant theme of the material taken as a whole appeals to prurient interest. 
(354 U.S. 476 (1957), 489.) 
This formula expressly provides for the consideration of community 
standards. The American people either at the level of the local or 
national community need not stand helpless before the onslaughts of 
the purveyors of written or pictorial matter designed to stimulate the 
lustful interests and instincts of the average person. The enactment 
and enforcement of statutes calculated to shield the average citizen 
from having obscene subliterature thrust upon him protects the 
privacy of his person, home, and family, and his natural right to pass 
on to his children the values and attitudes toward marriage and family 
life that he cherishes dearly. 

Since the /2oth decision individuals and groups all over the Nation 
have taken action to express the standards of their community, 
standards that are common to the great majority of the American 
—- In this connection, the program of the Citizens for Decent 

aiterature in Ohio, and more recently on a national scale, is an ex- 
ample. In ever increasing numbers citizens are turning to govern- 
mental officials to protect their rights in this area. Not only are local 
officials being apprised of community concern and even anger, but 
Federal officials are being increasingly informed of the demand of 
parents and decent citizens to be protected from the filth merchants. 
The letters received by Congressmen, Senators, and Post Office officials 
attest to the widespread and intense public concern over this matter. 

In turning to their elected representatives our fellow citizens are 
following the finest American tradition. Our governmental system is 
based on the principle that elected public officials are most responsive 
to the desires, needs, and outerys of the citizenry. It is they who must 
periodically return to their constituents for authorization to continue to 
represent them. The traditions and customs that have grown up 
around the high offices of elected Federal officials further help to keep 
the elected officials informed as to the convictions and expectations of 
the people whom they represent. The chosen representatives of the 
people who make up the U.S. Congress by the nature of their high 
offices are in a position to know and to reflect the moral convictions of 
the local communities that make up our national community. The 
collective wisdom and judgment of the American people as expressed 
by their representatives must be trusted. 

The people of our land rightly expect their representatives in the 
House of Representatives and in the Senate to enact laws to safeguard 
the rights of parents and citizens generally. Men seek protection in 
law of the basic principles and institutions that flow from a funda- 
mental sense of decency and natural moral instincts because they are 
the constitutive conditions of civilized society. Americans cherish 
deeply the right to marry. They expect the institution of marriage 
to be held in honor. Only then can they reap from it the personal ful- 
fillment and social good that they seek. They are seriously hampered 
in attaining the blessings of love, marriage, and family when these are 
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increasingly made the object of derision, as is characteristic of porno- 
graphic material. 

One of the satisfactions sought in marriage is the extension of one’s 
personality and even of one’s being through begetting children and 
molding them by an educational process to an appreciation of worth- 
while values. Among these values is a proper understanding of mar- 
riage and family—their purposes, joys, responsibilities, traditions, 
and morals. Obscenity abridges parents’ ability to transmit these 
values as well as those of cherishing love and sex, of appreciating 
their mystery, and of embracing them according to determined pat- 
terns and institutions. It does this by characteristically holding sex in 
low repute, by denegating the spiritual, not to say the religious, ele- 
ments of love and by ignoring the accepted moral and social norms 
and responsibilities pertaining to love, sex, and marriage. ‘Thus the 
right of parents as the natural educators of their children is infringed. 

Education is broader than the dimensions of a classroom. It em- 
braces the environment and the out-of-school activities of the on- 
coming generation. Education is the vital concern of parents, gov- 
ernment, and nongovernmental groups. An adequate governmental 
program against the dissemination of obscene material is a necessary 
check against the diseducation, the deculturalization, and even the 
nullification of the positive actions of parents, government, and pri- 
vate groups in promoting education and general culture. H.R. 7379 
is an important step toward providing an etfective governmental pro- 
gram for the control of obscenity. 

Traditionally a man’s home is his castle. It is protected against un- 

warranted and unreasonable intrusion. The right to privacy is found 
in the first, fourth, and fifth amendments and in the right to the 
pursuit of happiness. Justice Brandeis called: 
the right to be alone * * * the most comprehensive of rights and the right most 
valued by civilized men. (Olmstead v. U.S., 488 (1928), 478.) 
The sending through the mail of unwanted obscene material violates 
the privacy of the home. The imposition is not merely the nuisance 
of answering the doorbell or of having one’s daytime A disturbed, 
which is what the Court was concerned with in the Lreard case. 
(Breard v. Alexandria, 341 U.S. 622 (1951), 627.) Rather the in- 
timacy of the family circle is violated by the intrusion of what is nor- 
mally kept private and unseen. H.R. 7379 provides a practical way 
of protecting the privacy of the home and family. 

When a government neglects to give adequate protection to the 
deeply felt rights of its people it runs a very grave risk of corrupting 
citizen morale and respect for government and law. A citizen who 
feels he is asked to bear the burdens of government and is deprived 
of the protection that only the government can give is likely to lose 
some of his high regard for government and law. For example, par- 
ents give, and gladly give, their sons to the military service of their 
country. But they also expect their country, through its Government, 
to protect their God-given rights, such as their right to instill in their 
sons a respect for love and marriage. If parents become convinced 
that our Government is unwilling to protect their sons, even within the 
walls of the home, it may be that they will be reluctant to entrust 
their youthful sons to that same Government for a period of military 
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service. Our Government should not expect citizens readily to bear 
the burdens of Government if it will not discharge the responsibilities 
of Government in the protec tion of parental rights. 

In my opinion H.R. 7579 contains a very necessary procedure by 
which our Government can give its citizens some of the protection 
they seek. 

In the years since World War II and especi: lly in the last 5 years 
there has been an enormous increase in the obscene subarts. Statisties 
on this have been previously made available to this committee. 

One reason for this increase is that State and Federal courts have 
shifted from the //ickhlin precedent with its “containing” doctrine and 
“least susceptible person” rule to the so-called modern or Federal rules, 
such as the “dominant effect” and “average person” test. At the same 
time the courts have narrowed the definition of obscenity. There is 
much to be said in favor of some of the new tests. But one practical 
result of this judicial development has been the striking down of older 
statutes that did not embody the newer provisions. Law enforcing 
agents—and here I am thinking chiefly of local and State agents— 
have been hampered in upholding public morality where the laws have 
been of doubtful validity because they had not been brought up to 
date. Into this vacuum the merchants of obscenity have swarmed 
waving the flag of freedom. They have, I think mistakenly, inter- 
preted court decisions as a green light to their nefarious trade. Their 
bold aggressiveness has fur ther increased the need of governmental con- 
trols at the very time when such controls seemed to be faltering. 

I prefer to think that the courts have not extended freedom of 
expression to include license to the pornographers. Rather, I think, 
greedy and unscrupulous merchants have taken advantage of a time- 
lag between judicial developments and the reactions of some legis- 
latures. Surely the Court that so firmly upheld the constitutionality 
of obscenity laws in the oth-Alberts case could not at the same time 
intend so to restrict the legislatures as virtually to deny govern- 
mental power in this area. There remains room for legislative action. 
Within the permissible area of Federal activity, there are many legal 
and administrative procedures that can be enacted; there are many 
promising avenues that can be explored; there are loopholes that can 
be plugged. An example of such legislative action is the venue act 
recently enacted and already giving promise of very beneficial results. 
H.R. 7379 is another intellige “nt proposal to make more effective the 
existing Government program of protecting Americans in constitu- 
tional and inherent rights. It fulfills a need that experience demon- 
strates exists. 

I do not share the pessimism and sense of futility of some writers 
in this field who think that the Supreme Court has opened the flood- 
gates of smut. Rather the Court has challenged the legislatures, State 
and Federal, to meet this serious problem within certain limitations. 
The 86th Congress and this subcommittee, before which I am honored 
to appear today, have the intelligence, the experience, and the resources 
at their disposal, to meet that challenge and to eliminate the prob- 
lem of the ubiquitous peddler of filth. 

It has been said that the Government or at least its Post Office 
Department should stay out of the field of obscenity. Parents with- 
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out the aid of their Government should handle this grave social 
problem. There is a strange logical inconsistency in the reasoning 
of those who while professing to abhor obscenity proclaim their faith 
iu the ability of Americans to reject obscenity through the mecha- 
nism of unfettered supply and demand. Why cannot the American 
people be trusted to reject obscenity through the democratic legisla- 
tive process as well as through the economic marketplace / Long ago 
the American public rejected the philosophy of economic laissez faire. 
Legislative concern with economic matters is commonplace. But by 
a curious kind of inconsistency men who welcome legislation to elimi- 
nate economic evils decry legislation designed to check the evils of 
pornography. It is no adequate answer to say that our system of 
government puts a higher value on civil liberties than it does on 
economic rights. Whatever viability the judicial doctrine of “pre- 
ferred position” and its companion “judicial activism” may presently 
enjoy, they surely cannot supersede the fundamental principle of 
democratic and collective action through an elected legislature. 

This subcommittee recently heard testimony concerning the effects 
of obscene material. From time to time it has been asserted that 
some experts see no demonstrable connection between obscenity and 
any conduct that the Government has the authority to control. The 
effect of such statements may be to create in the minds of some 
hearers or readers an impression that there exists some substantial 
body of empirical, statistical, or clinical evidence to the effect that 
the reading of obscene material does not influence conduct. Such a 
conclusion would be unwarranted. I have surveyed the literature 
in this field. I am honored that this subcommittee saw fit to print 
my study on this subject in the appendix to its hearing on April 23, 
May 18, 22, 1959 (pp. 127-182). Let me say briefly today that empiri- 
cal studies of mass media demonstrate clearly that what a person 
reads and views influences attitudes, emotions, and conduct. There 
is no significant empirical or statistical evidence that would in any 
way warrant setting aside the commonsense conviction, the expert- 
ences of law-enforcing agents, and the lessons of history, that visual 
material influences conduct. And in the instance of obscenity, the 
conduct is antisocial. 

Since writing the paper I have just referred to, I have come across 
more informative evidence that substantiates the almost universally 
held conviction that obscenity influences the conduct of the reader in 
an antisocial way. The most recent issue of the Newsletter (vol. 4, No. 
1, Summer 1959) of the National Organization for Decent Litera- 
ture reports the experience of the city of Elmhurst, Ill. In the year 
prior to May 1958, Elmhurst had 60 reported cases of lewd telephone 
calls, lewd letters, and Peeping Toms. Most of the offenders were 
readers of pornographic magazines. In May 1958, aroused community 
leaders obtained the voluntary agreement of the city magazine re- 
tailers to stop the sale of 38 of the most objectionable publicatons. 
Since that time there have been only 4 offenses where previously 
there had been 60. Here, then, is further evidence that visual material 
influences conduct. This evidence is of the statistical empirical type 
so often alleged to be lacking by those who oppose obscenity restraints. 
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May I express my confidence that this subcommittee, through the 
bill under consideration today and through other proposals, will help 
the Congress to evolve a system of adequate protection in regard to 
the postal service for the rights of the people of our great Nation. 

Mrs. Granawan. Thank you, Father. 

Father, you mention community standards of obscenity and moral 
convictions. Do you think it really possible to legislate morality ¢ 

Father Murreuy. Certainly morality and legality are two differ- 
ent things. They are not coterminus. But there has been a long 
tradition that antecedes even our own legal tradition of Government 
control in the area of public morality. There are laws which pertain 
to gambling and liquor, lotteries, these things which we embrace 
under police powers. Usually the activity which is regulated is one 
on which there is general agreement. It pertains to some basic moral 
concept, which is what is involved in obscenity. 

It also is one in which there are very grave and noticeable and 
discernible social ramifications of the conduct, and therefore it is 
of a public nature. 

Mrs. GRANAHAN. Father, I would be interested to know why you 
decided to write your thesis on obscenity. Would you mind comment- 
ing on that ? 

Father Murprry. Prior to my specific interest in this subject, I 
was interested in it and had worked and studied in the field of civil 
liberties. I did not have any detailed knowledge of this social prob- 
lem. It occurred to me that here was, at least at the academic level, 
a conflict between civil liberties or civil rights and freedoms on one 
side, and public morality and police powers on the other side. 

It was this which interested me in it. 

Later on, as I suppose has been the experience of members of this 
committee and of others, I became aware of the social implications 
and the extent and gravity of this problem. My approach was rather 
from the academic and civil liberties side rather than from an aware- 
ness of the problem to begin with. 

Mrs. Granauan. In your testimony, you say there is room for fur- 
ther legislation. Would you like to indicate in a general way one or 
two of the areas you have in mind? 

Father Murreny. I would like to see far more consideration given 
to legislation design to protect children, youngsters. It would seem 
to me it would be very profitable to explore the possibility of even 
higher standards than now exist when children are concerned. 

For example, we are all aware that there is the so-called borderline 
material in obscenity which perhaps may not be actionable as criminal 
conduct, and yet this material serves as a feeder. This is the come-on. 
Youngsters are initiated into this matter through the so-called border- 
line material, and then step by step they are led to more dangerous, 
more pernicious material. I would like to see exploration of the possi- 
bility of restraining these things as far as youngsters are concerned. 

While the adult certainly, following the Butler case, cannot be re- 
stric'ed in his reading habits to the library of a child, the converse is 
also true, that the child need not be allowed to read everything that 
is fit for an adult. 
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I would like to see, in regard to juveniles, concern given to the area 
of crime lust literature, those things which glorify and even act as 
an incitement to crime which are now outside the area of obscenity 
as it has been defined. 

Mrs. GRANAHAN. Thank you, Father. 

Questions ? 

Mr. Suretey. I have no particular questions. I would like to com- 
mend the gentleman for his fine statement, and particularly the part 
in which he commented on the dominant theme. That is a problem 
that we have under the present ruling, the way I interpret it, because 
it seems that the way it is now, judging from one book or going 
through one book, there could be 15 or 20 so-called filthy pages, but 
as long as the dominant theme of the entire book does not persuade 
the mind, we will say, then it is not considered to be obscene, which 
is very wrong, in my opinion. There have been cases, I am sure—I 
do not recall any now, but I have heard that there are books which 
children have read and they have been enthused to the point that they 
would do something which is wrong. Maybe there are only 10 or 12 
such pages in the entire book. 

I think that should possibly be the subject of further legislation. I 
am not as well versed on that as I should be. 

Father Mureny. I might mention in this connection, and seconding 
what you have just said, that in one of the studies made of the effects 
of movies upon children, the people who made the study came to the 
conclusion that it was of very little value to speak of the entire effect 
of the movie upon the youngster. The youngster did not make the 
synthesis. There were one or two incidents that stood out very clearly 
to them. This is the thing they remembered. The effect of this was 
not mitigated by the general development. 

Mr. Sutetey. The story could have a very moral ending and the 
dominant theme would be all right, it would be a moral story, but there 
are instances of both movies and books which are very persuasive. 

You commented on Elmhurst, Ill. I am very interested because 
Illinois is my home State. May I ask you where you received this in- 
formation ? 

Father Murrny. It is in the newsletter of the National Organiza- 
tion for Decent Literature, volume 4, No. 1, summer 1959. It came 
out a week or so ago. I have since made an effort to contact the 
police chief in charge, but have not yet done so. 

Mr. Surptey. Thank you very much. 

That is all, Madam Chairman. 

Mr. Cunnincuam. I should like to say that I greatly appreciate the 
paper that you have given us here this morning, Father, because so 
many people come up here and talk about the constitutional aspects of 
the thing, overlooking the fact that we have a real problem which 
must be reached, one way or another, and we should not lean too much 
on the argument that they put forth so far as the constitutionality is 
concerned, 

Again, we want to be within the Constitution, but I am sure the 
framers of the Constitution, if they had the problem we have today, 
would perhaps have written in some language which would allow us to 
get to the problem. 
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One of the things which always concerns me is referred to in your 
testimony. You say: “The enactment and enforcement of statutes 
calculated to shield the average citizen from having obscene sublitera- 
ture thrust upon him protects the privacy of his person, home, and 
family,” and so forth. 

You go on to say further, “Traditionally a man’s home is his castle. 
It is protected against unwarranted and unreasonable intrusion.” 

That is a part of the Constitution, too. That is why I become 
concerned when this material goes into a private home unsolicited. I 
think we ought to have protection against that coming into the family 
home. 

I have six children. My wife and I try to raise them in the proper 
manner. However, we are always having to be on the alert and on 
guard against some of this material reaching into the home addressed 
to one of these teenagers of our family. 

The reason it gets into the home where it is unsolicited is that some 
youngster sends in for some little gadget or some prize or he makes 
inquiry as to the possibilities of his selling Christmas cards during 
the Christmas season, and so on. His name is on the list, and the lists 
are interchanged. The people who deal in this business buy those 
things. As a result, his name is on their list and he runs the pos- 
sibility of receiving some of that mail. 

As an American citizen, I think under the Constitution my home 
is sacred, and I think I ought to have some way of dealing with that 
problem to keep that away from my home. 

So when they speak of all these other constitutional aspects, I think 
that is a constitutional aspect which ought to be given a great deal of 
thought and study. I think you would agree. 

Father Murrny. That is right, sir. 

Mr. Cunnrncuam. We have a right to say what comes into our 
home, and that may be one way in which we can meet this problem, 
and I think we ought to give it some study. 

I do not know what the answer would be, but I think there ought 
to be some kind of answer, because no matter what I may do or my 
wife may do or what we may do together, so far as our family is con- 
cerned we cannot control this intrusion into our home as this material 
is sent in unsolicited. 

I want to compliment you on your views. 

Mrs. GRANAHAN. Mr. Wallhauser. 

Mr. Watiuauvser. I just want to join with you, Madam Chairman, 
and other members of this committee in thanking Father Murphy for 
coming so far and presenting such an able paper on such a very im- 
portant subject. 

Mrs. GRANAHAN. I want to thank you again for taking time out and 
giving us a very fine statement. It will be enjoyed by many people 
who will read our hearings. 

Father Murry. Thank you, Madam Chairman. I am honored to 
appear. 

Mrs. GraNAHAN. Mr. Herbert Warburton, General Counsel of the 
Post Office Department, will be our next witness, 
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Mr. Cunnincuam. I have a meeting at 12 noon. May I ask a ques- 
tion of Mr. Warburton ? 

Mrs. GRANAHAN. Yes. 

Mr. Cunnincuam. If something comes into my home unsolicited 
in the way of mail, can [ write on there something to indicate that I do 
not want that mail to come into my home ¢ 

Mr. Warpsurron. You have the right to refuse any mail. 

Mr. Cunnineuam. What do I put on there? 

Mr. Warsvrron. You should take one of two courses, either in- 
struct your postman or instruct directly your postmaster. 

Mr. Cunnincuam. And say what? 

Mr. Warsurton. “Refused.” 

Mr. Cunntncuam. Refused, and give it back to the postman. If 
I do that, is there any law that says that particul:r company that 
sent me that mail cannot send me any more of it, or do I have to do 
it every time they send it ? 

Mr. Warsvrron. Ordinarily you would have to do it every time. 
We have tried to work out a system where you can notify the post- 
master—ordinarily this can be done through the postman, but it is 
more effective if the patron directly informs the postmaster—to apply 
what is in effect a block on the mail when it reaches your post oftice 
so it is automatically returned. I cannot indicate to you that this 
plan has been perfected. It has not. 

Mr. CunninGuam. Would there be any possibility of legislation 
so that once I write “refused” that is it and they cannot send me 
any more? 

Mr. Warsvurton. As a matter of fact, we are at the present time 
studying the possibility of attempting to devise some legislation along 
that line. Whether we will conclude that such legislation would be 
practicable remains to be seen. How soon we would have a draft, 
were we to conclude that such legislation were practicable, for con- 
sideration of the members of the subcommittee, we are not sure. 

Mr. Cunntncuam. If you can devise some good legislation that 
we can get out to the general public, I think that there would be a 
lot of “refused” written on there. However, we would want to be 
sure we did not have to do it every time company A sent us something. 

Mr. Warsvrron. I think you might find that even though we 
were able to prepare and submit to you and to the Congress legisla- 
tion of that nature, we might still have human error sneaking in after 
passage of the legislation. It would not be a hundred percent effec- 
tive as a block. 

Mrs. GRANAHAN. You indicated several places in the bill that called 
for clarification. We would appreciate your furnishing counsel of 
the committee your suggestions. 
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Mr. Warsurton. We will be very happy to work with the members 
of the committee staff. 

Mrs. GRANAHAN. Several other technical amendments were refer- 
red to in the Postmaster General’s report on the bills. If you have 
any other information you would like to give us dealing with these 
bills or any relevant matter, we will be happy to receive it. 

Mr. Warsurton. We will be happy to assist the staff. 

Mrs. Grananan. In line with Mr. Cunningham’s statement, I had 
a package of this material sent to me 4 or 5 months ago along with a 
letter from the Post Office Department saying he would have to 
return it to the sender. I have that in my office. Was that because 
the man did not refuse ? 

Mr. Warburton. That is right. 

Mrs. Grananan. According to law, you would have to advise him 
to return to the sender ? 

Mr. Warsurron. That is right. 

Mrs. GraANAHAN. Even though you knew it was this material com- 
ing from Mays Landing, N.J.? 

Mr. Warsurton. That is correct. The patron does not have to 
accept any mail that is offered to him at his home regardless of its 
class or nature or content. I might indicate that there is, I think, 
scheduled to be a hearing by one of the committees on the matter 
of unsolicited mail during this session. I think these points will be 
very adequately clarified in our presentation on that score. 

Mrs. GRANAHAN. Thank you. You may continue. 

Mr. Wareurtron. Madam Chairman, we are delighted to be here 
again today and we appreciate your renewed expression of interest 
in this important legislation as exhibited by the fact that you have 
invited us to return to attempt, if we can, to clear up any questions 
which may still have remained in the minds of the members of the 
subcommittee. 

Over the weekend I thought it might be helpful for me to attempt 
to clarify what appeared to be one or two points of confusion or at 
least possibly a lack of sufficient definition on our part on Friday. 
I want to apologize because we did not get an opportunity to put my 
few remarks into the form of a statement that we know you are en- 
titled to. We were able this morning to run off a number of copies. 
If you would care to see them, Mr. Harrison can distribute them 
to you. 

The two aspects that led me to prepare these few remarks I think 
were, as I have already said, some of the testimony given on Friday 
after my appearance. I also noted that the Washington papers car- 
ried articles on our testimony. These articles indicated to me that 
some confusion might have existed as to the purpose of the basic 
legislation, 39 U.S.C. sections 259, 259a, and 259b, is and thus prob- 
ably what the purpose of the amendatory legislation is. Therefore, 
I should like to dispel such confusion if it exists. 

Several members of the subcommittee—I specifically remember 
you, Madam Chairman, and Messrs. Oliver and Shipley doing so— 
commented on the fact that some of those who oppose this legislation, 
which merely seeks to tighten existing law, are in fact opposed to 
any administrative sanction upon the movement of obscenity and 
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fraudulent schemes via the mails. It is their view that criminal sanc- 
tions are all that are necessary. Quite frankly, 1 wonder if some 
of these really favor even a criminal sanction. 

As I mentioned on previous occasions, the Post Office Department 
also favors criminal sanctions. After all, it fought singlehandedly in 
the last two Congresses to secure the amendment to the criminal stat- 
ute, 18 U.S.C. 1461, including acting almost as the intermediary 
between the conferees of the two bodies last year. That amendment 
finally spelled out the Congress original intent that criminal prosecu- 
tion of purveyors of obscenity could be had in the district of the de- 
livery of obscene mail. The Department would just as strongly 
oppose any effort to eliminate or tone down the ability which it believes 
18 U.S.C. 1461 now gives. 

The fact of the matter is, however, that the criminal penalty follows 
the commission of the crime. Conviction of the purveyor of obscenity 
and the imposition upon him of the penalty of fine and/or imprison- 
ment may deter him from repeating his offense—although we seri- 
ously doubt that such is the case, in our experience—but it doesn’t 
erase the effects of the obscenity which he has already mailed and 
from which he has already reaped his profits. We find it hard to 
believe, considering the persons with whom we are really concerned 
in this area, that a $5,000 or $10,000 fine means very much to an oper- 
ator if he is making $250,000 or $500,000 a year purveying obscenity 
through the mails. 

Neither, by the same token, does the criminal conviction and pun- 
ishing of the fraudulent schemer restore the money he has bilked his 
victim of, nor, in these kinds of cases, repair the damage which has 
resulted from his victims’ reliance on spurious and injurious panaceas 
and nostrums. 

The administrative remedy is prevention. The Congress passed 
the basic legislation for two purposes. The sole purpose was not to 
deny the purveyor of obscenity or the fraudulent schemer of the ability 
to receive his profits, although this is obviously the practical result 
and was one of the two purposes for enactment of the statute. The 
primary purpose was to protect the prospective victims in the easiest 
way possible, namely, by preventing them from becoming victims. 
This was done by holding up the delivery of their mail which con- 
tained their remittances until the determination could be made as to 
whether the material for which they were paying was obscene or 
fraudulent as the case might be. The philosophy is simple: the 
“businessman”—and I use quotes—who voluntarily offers what he 
knows to be obscene or fraudulent merchandise is not going to make 
delivery until he is paid. If there is no payment there is no mer- 
chandise and, consequently, no injury. 

Let me briefly outline the sequence of operation of the interim im- 
pounding order for purposes of clarification of the record. 


Title 39, United States Code, section 259, in effect authorizes the: 


Postmaster General to determine that a scheme conducted through 
the mails is fraudulent, to intercept mail addressed to the fraudulent 
operation when that determination is made and a fraud order has 
been issued, and to return that mail, marked to indicate the opera- 
tion’s fraudulent nature, to the sender. 
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Title 39, United States Code, section 259a, in effect carries the same 
author ization with respect to mail that the Postmaster General deter- 
mines to be obscene. 

Title 39, United States Code, section 259b, now additionally gives 
the Postmaster General the authority when “necessary to the enforce- 
ment of” section 259a to issue an interim impounding order. The 
purpose of H.R. 7379 is to strengthen this authority. 

Suppose that this Department receives knowledge that an obscenity 
mill is open for business in Los Angeles, either as the result of a mail- 
ing of circulars, or a test-mailing ordering its merchandise, or other- 
wise. The General Counsel’s Office files a complaint with the Depart- 
ment’s docket clerk. This complaint alleges that there is probable 
sause to believe that the operation is trafficking in obscenity through 
the mails, and its filing initiates the Department’s administrative pro- 
cedure the purpose of which is to determine whether the operation is, 
in fact, that of trafficking in obscenity so that it is unlawful. This 
procedure i is established in accordance with the Administrative Pro- 
cedure Act, and now is conducted under published rules whose purpose 
is to assure that the respondent will receive as fair and impartial a 
hearing as it is possible to give him. He is accorded the right to reply to 
the complaint, to a public hearing at which he may present such evi- 
dence as he feels is relevant and material, subject to the usual rules of 
evidence, including the presentation of w itnesses, and the right to 
cross examine. The initial hearing is before a hearing examiner who 
is, as you know, on the certification rolls of the Civil Service Com- 
mission. At the conclusion of this hearing, the parties are entitled to 
present briefs arguing the points of fact and law. Thereafter, the 
hearing examiner hands down his initial decision, which is then re- 
fer: ed, with the record, to the judicial officer who makes the Depart- 
ment’s final decision, provided there is an appeal from the initial de- 
cision. If the decision supports the General Counsel’s original com- 
plaint the judicial officer issues an unlawful order. With the issuance 
of this unlawful order the postmaster at the post office of the re- 
spondent thereafter returns mail addressed to the respondent, mark- 
ing it “Unlawful”, to the senders. This is what section 259a seeks to 
accomplish. 

I point out to you that the very essence of this procedure, which is 
to give the parties reasonable opportunity to present their respective 
sides of the case before impartial persons, prohibits a perfunctory or 
accelerated handling. In fact, the only way that the procedure can 
be expedited is by eliminating particular phases which the rules es- 
tablish as the routine procedure and the only way that these phases 
can be eliminated is by a stipulation between the parties. It is this 
ordinary course of procedure which cannot be ac complished in 20 days. 

Now, where does the 20-day factor enter the picture? 

The representatives of the Bureau of the Chief Inspector as well 
as of the General Counsel’s Office are sufficiently acquainted with the 
obscenity operation to be able to identify the nature and the scope of a 
particular effort. Suppose that the particular operator is known to 
peddle extremely obnoxious material, or to utilize han. mailings which 
are always to indiscriminately selected addresses—and single mailings 
of 100,000 advertisements can, in fact, be documented. The filing of 
the complaint that there is probable cause to believe that the operation 
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is unlawful under section 259a does not prevent the continuation of the 
operation during the administrative procedure to determine whether 
it is, in fact and in law, an unlawful enterprise. 

It is, to me, the height of naivete and a strain on my credulity to 
ask me to believe that such operators would refrain from trying to 
make their killing merely because the lawful nature of their enterprise 
is being questioned. In fact, their known modus operandi is exactly 
the opposite. 

Section 259b, which authorizes the issuance of the interim im- 
pounding order in obscenity matters, does not prevent the operator 
from conducting his enterprise during the period of the administra- 
tive hearing, in the sense that he can continue to send out his advertise- 
ments by mail. It does, however, prevent him from receiving responses 
to his advertisements, including remittances in payment for his mer- 
chandise, until the determination is made. 

To permit the consummation of the transaction—the offering of 
the merchandise for sale, the receipt of payments for the merchandise, 
and its transmittal to the purchasers—would defeat the objective of 
section 259a. Therefore, section 259b authorizes the issuance of the 
interim impounding order. 

The General Counsel, if he believes that the operation is an ex- 
treme one, petitions the Postmaster General through the judicial 
officer simultaneously with the filing of the complaint to issue an in- 
terim impounding order. He must allege that it is necessary to the 
enforcement of the purpose of section 259a. If the order is granted 
it is issued to the postmaster at the respondent's post office and, in 
effect, commands him not to deliver mail pertaining to the enter- 
prise under scrutiny. Its life is 20 days and it is renewable on ap- 
plication to the district court for an additional 10 days. 

It obviously will expire in every case before the expiration of the 
time necessary to conclude the administrative procedure whose pur- 
pose is to determine whether the operation is lawful. The effect of 
the expiration under these circumstances is that the postmaster must 
release the mail he has been holding. Thus, the purveyor receives 
his remittances and defeats section 259a. When this oecurs, the De- 
partment may as well wash out its hearings; carrying it to a con- 
clusion which may be the determination that the operation was 
obscence, so that the final unlawful order is issued, means nothing. 
The reason, of course, is that the purveyor has already made his 
killing by having received his remittances. 

I should like to make just a few more comments, if I may. I will 
not discuss the technical applications of H.R. 7379 as they apply to the 
practical situation which [ have just outlined. I think our discussion 
of last Friday points these out without further need for clarification, 
including the reason why it is recommended that the interim im- 
pounding order be identified as expressly applying to fraud cases 
under section 259. 

May I also join with the members of the subcommittee in expressing 
my appreciation of Professor Ball’s comments and particularly his 
response to your inquiry as to whether if he felt there might be a 
helpful change in language he would submit his ideas to you. Our 
attitude, of course, is that we solicit his consideration of the language 
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and would be more than happy to give the subcommittee any assist- 
ance. 

I noticed a number of articles in the newspaper on Saturday, some 
of which conveyed the impression that the procedure which we are dis- 
cussing here today and which we discussed on Friday last was the 
same procedure that was used in the Grove Press case, that is, the 
case involving the unexpurgated edition of “Lady Chatterley’s Lover.” 
I think the witness who followed me on Friday also sought to raise 
the implication that the adoption of H.R. 7379 would broaden the 
Department’s jurisdiction to permit it to more easily enter into the 
field of examining works of that nature. This implication is raised, 
at least in my mind, by his denoting the basis law as the “Federal im- 
pounding-of-obscene-material law.” This statute we are discussing 
today and the basic statute, 259 a and b, had absolutely no application 
to the Lady Chatterley case. Furthermore, the Department, under 
this statute can take no action against outgoing mail, which is or con- 
tains the suspect material. 

The point we must keep clearly in mind is that we are talking about 
the mail coming back to the purveyor, to the fraudulent schemer, 
who has flooded the country with advertisements. We are talking 
about interim authority, and we are talking about interim authority 
to hold up return remittances to the purveyor. 

My good friend, Mr. Frase, I noted in his testimony today, if I 
understood him correctly, reiterated his concern, which had already 
been privately expressed to me, that the Department might take action 
against the bona fide publishers whom he represents and in indicat- 
ing his concern I believe he may have left the impression with the 
subcommittee that the interim impounding order under the existing 
statute or under the legislation now proposed, would direct the local 
postmaster to withhold all return mail to the seller of merchandise, 
whether the mail related to the enterprise or mailing which we were 
challenging or to some other enterprise or mailing. 

The point I want to make for the record is this, Madam Chairman. 
The form of the interim impounding order as it now exists, the form 
of the unlawful order and the form of the fraudulent order, the lat- 
ter two being the final orders issued after hearing, are both specifically 
limited in their terms to only the particular item and remittances 
with respect to it which were under consideration when the complaint 
was filed. 

Let me give a specific example for purposes of apparently beating 
our efforts against one particular operator in the Los Angeles area, 
which had previously been interested only in the publication of obscene 
material, it adopted as part of its business the sale of negligees and 
other kinds of lingerie. When we moved against that particular 
operator the second time around, we were unable to and did not 
touch any of the mail going in to that operator which referred to 
the lingerie business. Our efforts and the others were directed only at 
specific items of obscenity. I emphasize, therefore, that a mail block, 
as caused by an interim impounding order, or by a final fraudulent 
or unlawful order, relates only to the mailing the Post Office Depart- 
ment has challenged and not to any other mailing. 

I heard the quorum bells ring. Thank you very much for letting 
us come back. 
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Mrs. GRANAHAN. We certainly appreciate the testimony presented 
to our subcomimttee by both those in favor of the legislation and those 
ones to all or some phase of these proposed amendments to existing 
legislation. 

The hearing will now adjourn; the subcommittee will meet in the 
near future in executive session to consider the amendments to the 
introduced bills which have been suggested during the hearings. I 
think we have really learned a great deal this morning on the con- 
stitutionality aspects. 

Mr. Warsurton. We were very much interested in listening to your 
witnesses, including their comments pertaining to the constitutional- 
ity of certain provisions of the proposed legislation. As I indicated 
a moment ago, we are always delighted to have other lawyers consider 
with us the possibility for improved language in the legislation, in 
order to eliminate even the suggestion of unconstitutionality. We 
particularly appreciate the efforts of witnesses such as Professor Ball, 
of the Villanova Law School, who come here to attempt to help us to 
resolve what is quite obviously a difficult problem of legal phraseol- 
ogy. We are not unmindful of the risk that inheres in certain lan- 
guage as now contained in the bill. Of course, we have researched 
the various points, and it is our opinion that, inasmuch as the interim 
impounding order applies only to interim authority and not to final 
authority, that we are constitutionally safe. However, our minds 
are always open to new suggestions and to new avenues of approach 
to the problem of adequate legal phraseology. Once again, Madam 
Chairman, we thank you for your indulgence. 

Mrs. GranaHan. Thank you very much, Mr. Warburton. The 
hearing is now adjourned. 

(Whereupon at 12:40 p.m., Monday, August 3, 1959, the subcom- 
mittee adjourned, subject to the call of the Chair.) 
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